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I INTRODUCTION

The Trio Plaintiffs join in the reply briefing filed by the other Plaintiffs in the actions
consolidated for purposes of this Phase 1 proceeding, which fully explains the evidentiary basis for the
shared claims asserted by the Trio Plaintiffs. As such, this brief focuses on recent testimony taken of
Alan Burzlaff, the County’s only declarant in these Phase 1 proceedings, as well as a discussion of the
case law cited by the County of Monterey (“County”) and Intervenors in their Opposition Briefs. The
County and Intervenors have made numerous assertions concerning the scope of Measure Z to try to
narrow its impact on the existing property interests of mineral owners and operators within the County.
The County offered the declaration of Alan M. Burzlaff, a petroleum engineer, to “[h]elp[] the County
interpret . . . some of the words, verbiage, definitions used in the measure.” (Suppl. Johnson Decl., Ex.
1 [Burzlaff Dep. Tr.] at 19:2-4.) Mr. Burzlaff’s deposition testimony makes clear that the County’s
interpretation of the initiative is contradictory to any common sense reading of Measure Z.

Similarly, in an attempt to justify Measure Z in the face of preemptive state and federal law, the
County and Intervenors principally rely on a series of cases concerning the extent of the County’s land
use authority and local police power. Significantly, most of these cases do not address preemption at
all, and the remainder indicate that local governments cannot intrude upon regulatory fields fully
occupied by state and federal law. In such a situation, local land use authority—even when exercised
via the initiative power—cannot be analyzed in a vacuum, but must be considered in the context of the
existing regulatory regime and the initiative’s effect on the regulated field. The second part of this brief
will fully address these cases and put them into context given the factual setting before the Court.

II. ARGUMENT
A. The County’s Own Witness Undercuts the County’s Arguments.

In response to the declarations submitted by the Plaintiffs, the County submitted the declaration
of Alan Burzlaff in support of the County’s attempts to narrow the scope of Measure Z and its impacts
on oil producers within Monterey County. Based on an agreement with the County (and without
objection from the Intervenors), Petitioners took the deposition of Mr. Burzlaff on October 13, 2017.
The testimony of Mr. Burzlaff provides further evidence of the overreaching being done by the County

and Intervenors in trying to defend the validity of Measure Z.
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1. Mr. Burzlaff Recognizes the Role of DOGGR and the State.

In its Opposition Brief, the County tries to minimize the role played by the State’s Division of
Oil, Gas and Geothermal Resources (“DOGGR?”), even though DOGGR is solely responsible for
regulating oil production operations within the State. During his deposition, Mr. Burzlaff agreed with
Plaintiffs that DOGGR is “responsible for . . . regulating . . . oil and gas wells,” and oversees “all
aspects of oil production.” (Suppl. Johnson Decl., Ex. 1 [Burzlaff Dep. Tr.] at 38:8-17.) And in
contrast to Intervenors’ dismissive treatment of the San Ardo field rules (Intervenors’ Opp’n Brief
(“IB”) at 33, fn. 25), the County’s witness explained that these field rules in fact “describe how wells are
to be constructed to protect groundwater.” (Suppl. Johnson Decl., Ex. 1 [Burzlaff Dep. Tr.] at 52:2-13.)
Mr. Burzlaff also testified that DOGGR’s field rules “are strict enough and sufficient enough to protect
groundwater drinking water supplies.” (/d. at 52:14-22.) As should be evident from this testimony, Mr.
Burzlaff also was not aware of any evidence that oil field operations in San Ardo or Lynch Canyon have
caused contamination to potable or agricultural groundwater. (Id. at 51:19-52:1; see also id. at 166:23—
168:18 [agreeing that “the operators are obviously required to comply with [DOGGR’s] regulations™].)

Further, the County’s witness recognizes that DOGGR employs numerous petroleum engineers
and geologists on their staff in order to fulfill its statutory mandate. (Id. at 38:18-39:20.) He agreed
that it’s “very important” to have people with a “technical background in order to understand what's
going on in the upstream operations” so they can be properly regulated. (/d. at 39:16-20.) The County
has provided no evidence that it has employed any experts who can make the kinds of technical
distinctions regarding subsurface operations that are discussed in the County’s Brief. In short, the
County’s only witness fully supports Plaintiffs’ position that DOGGR fully and adequately regulates the
oil and gas operations that are the subject of Measure Z.

2. Measure Z Does Not Distinguish between Allowed and Prohibited Conduct.

Mr. Burzlaff agreed that hydraulic fracturing was not used in the San Ardo and Lynch Canyon
fields, which he assumed was because “these formations do not need to be fracked to be productive.”
(Suppl. Johnson Decl., Ex. 1 [Burzlaff Dep. Tr.] at 48:10-24; see also id. at 155:10-23.) While
Intervenors have claimed that this fact undermines Plaintiffs’ challenge to the prohibitions on well

stimulation (IB at 34:18-19), Mr. Burzlaff’s testimony explains the gaping chasm between Measure Z’s
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vague prohibitions and DOGGR’s regulations over well stimulation within the State.

As acknowledged by the County, Measure Z incorporates the definitions from the state statutory
provisions concerning well stimulation. (County’s Opp’n Brief (“CB”) at 7:4—5; Pub. Resources Code,
§§ 3150-3161.) These statutes and Measure Z both allow maintenance operations, while
simultaneously defining as well stimulation any acid matrix treatments below the pressure gradient.
(AR 155; Pub. Resources Code, § 3158; Suppl. Johnson Decl., Ex. 1 [Burzlaff Dep. Tr.] at 110:10-
111:16.) Neither Measure Z nor the state statutes identify when operators would be able to know for
certain whether an acid treatment would be considered allowable maintenance or well stimulation. In
response to the state statutes, DOGGR created a regulatory definition that establishes an “acid volume
threshold” test by which operators can determine with certainty whether a certain volume of acid will be
allowed as maintenance or regulated as well stimulation under the Public Resources Code. (Cal. Code
Regs., tit. 14, § 1761; see also Suppl. Johnson Decl., Ex. 1 [Burzlaff Dep. Tr.] at 111:17-115:4.)

Mr. Burzlaff acknowledged that Measure Z does not incorporate the test allowing operators to
distinguish between acid maintenance and stimulation. (Id. at 117:16-18 [“Well, that distinction is not
made in Measure Z. That distinction is from the DOGGR.”].) Thus, according to the County’s witness,
it is impossible to determine whether acid treatments can be used for maintenance without violating
Measure 7.

3. Mr. Burzlaff Ignores the County’s Convoluted “Replacement Well” Theory.

With respect to Measure Z’s prohibition on drilling new wells, Mr. Burzlaff agreed that Measure
Z would prohibit any new wells, including any new production or injection wells. (Suppl. Johnson
Decl., Ex. 1 [Burzlaff Dep. Tr.] at 103:12—104:24 [Mr. Burzlaff: “A new well means a well that does
not exist. And so at face value, you know, without knowing anything ¢lse, at face value, that to me
reads that it would prohibit new wells.”]; see also id. at 118:20—119:25 [“Q. [T]his definition would
include UIC wells, wouldn’t it? . . . A: It appears t0.”].) Like Plaintiffs, Mr. Burzlaff does not see how
the drilling prohibition in Measure Z could be read any other way, despite the County’s attempt to
interpret Measure Z as allowing for replacement wells. (CB at 10:1-15.)

4. Mr. Burzlaff Cannot Justify the County’s Interpretations of Measure Z.

By its terms, Measure Z prohibits the injection of produced water for storage or disposal.

3
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Mr. Burzlaff agreed that any oil operation in Monterey County will necessarily extract large amounts of
produced water that must be managed. (Suppl. Johnson Decl., Ex. 1 [Burzlaff Dep. Tr.] at 59:17-24
[testifying that “the production stream coming out of the Lombardi is about 5 percent 0il” and “[t]he
other 95 percent is produced water””].) Mr. Burzlaff also acknowledged the primary role played by the
state and federal authorities in permitting and regulating the underground injection of produced water.
(Id. at 82:13-83:24 [testifying that reinjection is “common in California” and requires “special permits
to inject from DOGGR” and “special approval from the EPA”].) He further testified that compliance
with these regulations allows operators to reinject the produced water back into the ground. (Id. at
88:8-23.) Despite this regulatory system, Mr. Burzlaff testified that the disposal of produced water
would be prohibited by Measure Z.! (Id. at 90:18-91:23, 92:13-93:2.)

Mr. Burzlaff also testified that “[t]he heavy oil in those formations needs to be heated to flow
easily to the wells,” which requires the injection of steam into the oil-bearing formations. (Id. at 48:25—
49:2, 76:24-78:3.) However, Mr. Burzlaff testified that Measure Z does not prohibit continued steam
injection or other injection conducted to enhance oil recovery. (Id. at 99:1-102:23.)2 Mr. Burzlaff’s
position completely ignores the common sense interpretation of Measure Z. By injecting steam, an
operator is building a steam chest that consists of collective steam, which in turn causes the surrounding
formation to heat up and become more viscous. This steam chest grows throughout the life of the
steamflood project, and is the very definition of storage. (Tubbs Decl., ] 44—49.) Mr. Burzlaff could
provide no justification for his position, just as the County and Intervenors have not responded to
Plaintiffs’ initial arguments. Despite Mr. Burzlaff’s attempts to exclude steam injection from the scope
of Measure Z, he recognized that Measure Z will have an impact on oil producers throughout the

County based on its prohibitions on the disposal of produced water and the drilling of new wells.

1" The County’s Brief states that treated water is not subject to the injection prohibition in Measure
Z. (CB at 7:16-9:1.) Mr. Burzlaff testified that the process of separating oil from produced water is a
form of treatment, along with the emulsification and softening process. (Suppl. Johnson Decl., Ex. 1
[Burzlaff Dep. Tr.] at 128:21-129:12.) However, Mr. Burzlaff testified that he didn’t “recall any
discussion of treatment processes in Measure Z” (id. at 130:1-131:8), in direct conflict with the
interpretation provided in the County’s Brief.

2 Contrary to the County’s Brief, Mr. Burzlaff recognized that Measure Z does not specifically
exempt enhanced oil recovery in its section discussing underground injection. (Id. at 126:13—-127:22.)
Measure Z’s section on well stimulation includes a specific exception for enhanced oil recovery (AR
155), indicating that the drafters knew how to specifically exempt enhanced oil recovery where that was
desired.

4
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(Suppl. Johnson Decl., Ex. 1 [Burzlaff Dep. Tr.] at 140:22-141:13.) Thus, even the County’s own
witness cannot deny that Measure Z will impact ongoing production in the County.
B. Measure Z is Not a Traditional Exercise of Land Use Authority

Given the direct and substantial effect that Measure Z will have on subsurface activities, the
initiative cannot be justified as a traditional exercise of land use authority to restrict oil and gas
operations. Indeed, Measure Z can be readily distinguished from the cases cited in the Opposition
papers. Most notably, Measure Z does not restrict the use of land for subsurface production activities to
delineated areas in the County to account for unique local issues like residential development; it bans
those activities entirely without regard to location. As such, the case law recognizes that for preemption
purposes, the prohibitive exercise of land use authority required by Measure Z must be analyzed as an
indirect regulation of subsurface activities.

The typical cases cited in the Opposition Briefs involve a land use ordinance that restricts oil and
gas development to delineated areas to account for growing residential development. In Marblehead
Land Co. v. City of Los Angeles (9th Cir. 1931) 47 F.2d 528, determined there was “no question” the
city could exercise its zoning authority to prevent oil production on lands zoned for residential use, but
only if it does so reasonably. (/d. at pp. 531-32.) The Court held that the ordinance was reasonable
because plaintiff’s “property is in the line of development of the city [of Los Angeles], whose rapidity
of development is almost unprecedented.” (Id. at p. 533.) As such, the use of otherwise residential
property for oil production “would be entirely out of harmony with the development of the
neighborhood.” (/d. at p. 532.) A similar situation arose in Friel v. County of L.A. (1959) 172
Cal.App.2d 142, where the Court upheld an ordinance that zoned certain areas for “residential use and
prohibit[ed] drilling for 0il” as a reasonable exercise of zoning power. (Id. at pp. 153-54.) Upon a
thorough review of the governing case law, the Court held “the county has the right to regulate the
drilling and operation of oil wells within its limits and to prohibit their drilling and operation within
particular districts if reasonably necessary” to protect the public. (Jd. at p. 157, emphasis added.) The
Court held the county ordinance satisfied this standard “because the character of the area restricted to
residential usage is truly and exclusively residential when viewed by an objective viewer.” (Id. at p.

150.)
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The Court in Beverly Oil Co. v. City of L.A. (1953) 40 Cal.2d 552, similarly noted that localities
may “prohibit[] the production of oil in designated areas” when reasonable. (Id. at p. 558.) However,
this statement in Beverly Oil must be considered dicta due to the unique circumstances facing the
plaintiff. The Los Angeles ordinance at issue in Beverly Oil prohibited the drilling of new production
wells and the deepening of existing wells. (Beverly Oil v. City of L.A., supra, 40 Cal.2d at p. 555.) But
before the ordinance went into effect, the plaintiff had “obtained an adjudication that it could drill one
new well in the center of its property,” and then was granted a variance to drill “as many as four new
wells” so long as it abandoned an existing well after enactment of the ordinance. (/bid.) The Court
found the Los Angeles Municipal Code contained “an express declaration that oil drilling and
production in urbanized areas (which includes the zones within which this property lies)” threaten the
public. (Zd. at p. 560, emphasis added.) “Notwithstanding this the plaintiff has been allowed to produce
oil in this urban area.” (/bid.) Because “[e]ach case must be determined on its own facts,” plaintiff
had not carried its burden to prove the ordinance was unreasonable. (/bid.) As admitted by the Court in
Beverly Oil, “[i]n the present case the record does not show that the plaintiff’s business is threatened
with destruction, but merely that it is regulated and restricted in a manner determined to be reasonable.”
(Id. at p. 560, emphasis added.)

Unlike the cases cited above, the Court in Higgins v. City of Santa Monica (1964) 62 Cal.2d 24,
actually considered the issue of preemption in relation to a local prohibition on land uses in support of
certain oil and gas activities. In Higgins, plaintiff entered into an agreement with a city to conduct oil
production operations “upon the tidelands and submerged lands” granted by the State to the city, even
though such operations had been prohibited by local ordinance. (Id. at pp. 26-27.) The Higgins Court
upheld the ordinance, holding that the city was empowered to prohibit the exploration for oil on those
tidelands. (/d. at p. 31.) Moreover, the Public Resources Code contained “permissive language” that
explicitly granted the city with discretion to decide whether to lease tidelands granted by the State for oil
production in the first place. (/d. at p. 32, citing Pub. Resources Code, §§ 6305, 7057-58.) For city-
owned tidelands, the Court concluded “there has been no preemption of the field of determining whether

In fact, dozens of active wells continue to produce oil to this day at the Beverly Oil site, despite

extensive residential and commercial development immediately adjacent to the property. (Suppl. RIN,
Ex. 8 [Wellfinder image}.)
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or not such lands should be developed for oil or gas.” (/d. at p. 32.) But the Court recognized that the
State had preempted any decisions concerning “the mode and manner in which the city may execute oil
leases” on granted tidelands after the city decides to allow development within these areas. (Ibid.)

The differences between Higgins and this case are manifest. In Higgins, the tidelands at issue
had never been developed for oil production. In this case, oil production has been a significant part of
the County economy since at least the 1940s. Further, Higgins addressed a series of state laws that
explicitly reserved local discretion on the decision as to whether to first develop granted tidelands for oil
production.® The state and federal laws regulating subsurface operations conducted by private property
owners are not nearly so accommodating once production has commenced.

Taken together, these cases hold that local zoning authority extends, at most, to determining
whether oil production operations may be allowed or prohibited within delineated areas, such as
residential areas or tidelands owned by the city or county. And even when land use authority is
exercised within those confines, that local authority must also operate within constitutional bounds. In
Pacific Palisades Association v. City of Huntington Beach (1925) 196 Cal. 211, the Court recognized
that the owner had the right to challenge the reasonableness of a city ordinance excluding oil operations
from residential and business districts, despite the fact that municipalities are generally empowered to
“regulate the business of operating oil wells within its city limits, and to prohibit their operation within
delineated areas and districts[.]” (/d. at pp. 216-18.) Even though the ordinance in Pacific Palisades
allowed operations in some city districts—normally an unobjectionable exercise of zoning authority—
“the recovery of natural resources™ presents a special case. (Lockard v. City of L.A. (1949) 33 Cal.2d
453, 467.) Because oil production operations “must operate, if at all, where the resources are found,”
courts distinguish between land use authority that “necessarily results in putting a business out of
471\/[01‘;3_146cent1y, the Court in Hermosa Beach Stop Oil Coalition v. City of Hermosa Beach (2001)
86 Cal.App.4th 534, addressed the question of whether “reinstatement of a total ban on oil drilling . . .
constitutes an unconstitutional impairment” of a lease agreement “for oil and gas exploration and
production on City-owned property.” (Id. at p. 540.) The city first banned oil and gas operations in
1932. (Ibid.) Almost 60 years later, the city decided to lease city-owned tidelands for oil exploration
and production. (Id. at p. 541.) After the lease was executed, but before exploration or production
could begin, city voters approved an initiative reinstating the previous ban on oil drilling. (Id. at pp.
543-544.) The Court eventually decided the reinstatement initiative did not cause an unconstitutional

impairment of contract by cancelling the leases for oil exploration and production on City-owned
tidelands. (/d. at p. 572.)
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existence . . . [and] regulations that do not prevent the operation of the business but merely restrict its
location.” (Id. at pp. 467—68; see also Sindell v. Smutz (1950) 100 Cal.App.2d 10, 21 [holding
ordinance designating oil production to certain zones “has exceeded constitutional limitations™].)

Ultimately, none of the case law cited by the County or Intervenors serves to justify the exercise
of land use authority required by Measure Z. Unlike every case cited above, Measure Z completely
prohibits subsurface activities that have been vital to oil operations in the County for decades, and it
does so without accounting whatsoever for the unique nature of oil and gas recovery in relation to the
nature of surrounding properties. It is also worth emphasizing that, without exception, every one of the
cases cited above concerns the prohibition of oil operations in western residential areas of the City and
County of Los Angeles. And the “rapidity of development” of Los Angeles—especially during the
1930s through 1960s, when all-but-one of these cases were decided—was “almost unprecedented.”
(Marblehead Land Co. v. City of L.A., supra, 47 F.2d at p. 533.) In every case, that residential
development provided a unique local reason for prohibiting oil operations in certain delineated areas.
The same concern does not justify Measure Z; the County oil fields are not the next West Los Angeles.
C. Measure Z is an Impermissible Regulation of How Oil Operations are Conducted

The California Supreme Court has established a bright line between land use authority that
properly regulates “where” certain operations may occur, and impermissible authority that regulates
“how” operations may occur. (See Big Creek Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th
1139, 1152-53.) In Big Creek Lumber, the Court addressed two local land use ordinances, one that
“restricted timber harvesting to specified zone districts” and another “locational zoning provision” that
required helicopter operations “associated with timber operations be located either on a parcel” zoned
for timber harvesting, an adjacent parcel, or a parcel subject to an approved timber harvesting plan, (Id.
at pp. 1145, 1160, 1162, emphasis added.) The Court held these locational ordinances were not
preempted by comprehensive state law that otherwise “preempts local regulations of the conduct of
timber operations[.]” (/d. at p. 1158, emphasis added.) In other words, the State had not fully occupied
the field “respecting the location of timber operations.” (/d. at p. 1160.) As the Court put it, “an
ordinance that avoids speaking to hew timber operations may be conducted and addresses only where

they may take place falls short of being a clear attempt to regulate the conduct thereof.” (Id. at
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pp. 1152-53, quotations omitted.) By designating where certain timber operations may occur, local
authorities can avoid “absurd results” such as “commercial logging even in residential districts,” without
entering the regulatory field reserved for state authorities. (/d. at p. 1156.)

The Court in Big Creek Lumber took care to note the land use ordinance at issue did not have the
effect of “prohibit[ing] timber harvesting altogether . . . nor does it appear that any county has attempted
such a result.” (Id. at pp. 1160-61.) Measure Z, of course, does precisely that by prohibiting all land
uses in support of WST, injection, and drilling new wells. It contains no consideration of surrounding
land uses, or whether the extensively-developed County oil fields stand in the path of inevitable
residential development. Instead of “limiting the locations within the county” where oil production is
permitted, Measure Z “impermissibly regulate[s] the conduct of such operations” by prohibiting land
uses in support of certain subsurface production activities. (City of Riverside v. Inland Empire Patients
Health and Wellness Center, Inc. (2013) 56 Cal.4th 729, 761, fn. 12 (City of Riverside), citing Big Creek
Lumber Co. v. County of Santa Cruz, supra, 38 Cal. 4th at p. 1157, internal quotations omitted.) Unlike
the locational provisions in Big Creek Lumber, the County-wide prohibitions on vital subsurface
operations instituted by Measure Z blatantly undermine the state’s own significant interest in the “wise
development of oil and gas resources.” (Pub. Resources Code, § 3106, subd. (d).) Measure Z falls on
the wrong side of the bright line laid out in Big Creek Lumber distinguishing between permissible land
use authority from impermissible local regulation.

D. The Subsurface Regulatory Field is Fully Occupied

Given the interconnected scope of regulations concerning WST, impoundment, and drilling new
wells in California, there can be little doubt that state and federal authorities intended to fully occupy the
regulatory field concerning those subsurface operations to the exclusion of local interference. This
“intent with regard to occupying the field to the exclusion of all local regulation is not to be measured
alone by the language used but by the whole purpose and scope of the legislative scheme.” (O’Connell
v. City of Stockton (2007) 41 Cal.4th 1061, 1068, quotation omitted.)

In O’Connell, the California Supreme Court addressed a city ordinance allowing forfeiture of
any vehicle used to commit certain criminal acts under state law, including crimes involving controlled

substances. (Id. at p. 1069.) While state law allowed forfeiture for serious drug crimes upon proof of a
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reasonable doubt, the city ordinance allowed forfeiture for all drug crimes upon proof of a
preponderance of the evidence. (/d. at p. 1071.) This contradiction in vehicle forfeiture provisions was
sufficient for the appellate court to imply field preemption, but the Supreme Court went further to
consider the state Uniform Controlled Substances Act (“UCSA”) “as a whole, a comprehensive scheme
defining and setting penalties for crimes involving controlled substances.” (Id. at p. 1069, emphasis
added.) Based on that analysis, the Court concluded “that the USCA’s comprehensive regulation of
drug offenses as a whole impliedly preempts the City’s ordinance allowing forfeiture of vehicles used
in acquiring controlled substances.” (Id. at p. 1072, emphasis added.) The Court so concluded despite
the legitimate local interest in reducing traffic congestion served by the ordinance; local interests did not
authorize the city to “impinge[] on an area fully occupied or exclusively covered by state law.” (Id. at p.
1076.)

As in O’Connell, the “comprehensive nature” of state and federal law regulating subsurface oil
and gas production activities—which define the subsurface activities, authorize and regulate their
operation, and set penalties for violations—*is so thorough and detailed as to manifest the Legislature’s
intent to preclude local regulation.” (/d. at p. 1071.) Like the USCA at issue in O ’Connell, when taken
“as a whole,” these comprehensive laws and regulations governing subsurface oil and gas production
evince an intent to exclude local authorities imposing further subsurface regulations. (See id. at p.
1069.) And like the local ordinance in O ’Connell, Measure Z, uses “identical” terms from state law to
define the scope of its regulation; as such, “it is clear that the field sought to be covered by the ordinance
has already been occupied by state law” and Measure Z is preempted. (lbid., internal quotation
removed.)

Based on the clear evidence that subsurface activities are the exclusive purview of DOGGR
(particularly as discussed in other Phase 1 briefing), several opinions cited in the Oppositions can be
easily distinguishable. For example, the Supreme Court has decided that federal regulations concerning
blood plasma collection from paid donors do not preempt local ordinances that impose additional
requirements on plasma donation centers and donors. (Hillsborough County, Fla. v. Automated Medical
Laboratories, Inc. (1985) 471 U.S. 707, 712.) In that case, the federal regulator had previously issued

an official statement that its regulations were not intended to be preemptive, and the Court had little

10

TRIO PLAINTIFFS’ REPLY IN SUPPORT OF OPENING BRIEF IN SUPPORT OF PHASE 1 PROCEEDINGS




[ I VS B S |

o o N1 o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

trouble concluding the same.> (/d. at p. 714.) The Supreme Court came to a similar conclusion when it
found that federal antitrust law, which does not provide a remedy for indirect purchasers, also does not
preempt state antitrust causes of action for indirect purchasers. (California v. ARC Am. Corp. (1989)
490 U.S. 93, 100.) Notably, the Supreme Court did not even address field preemption—as the parties
agreed the “field of antitrust law” had not been preempted—but only whether state laws posed an
obstacle to accomplishing federal purposes. (/d. at pp. 101-102.) Likewise, the California Supreme
Court has determined that federal laws regulating wine labels do not preempt more restrictive state-level
labeling requirements, especially given the significant historical state interest in regulating wine
labeling. (Bronco Wine Co. v. Jolly (2004) 33 Cal.4th 943, 950.) The history concerning federal wine
labeling laws contained no evidence of clear legislative intent to preempt state regulations, but actually
supported the “opposite inference.” (/d. at p. 989; see also Quesada v. Herb Thyme Farms, Inc. (2015)
62 Cal.4th 298, 312 [holding federal standards for organic food certification do not occupy field of
“state consumer fraud statutes™].)
E. The County May Not Prohibit Land Uses in Support of Activities Permitted by DOGGR
Even if superior law “permits more stringent local regulation” of activities permitted by state or
federal law (which it does not here), the County may not exercise its land use authority “to completely
ban the activity or otherwise frustrate the statute’s purpose.” (Great Western Shows, Inc. v. County of
L.A. (2002) 27 Cal.4th 853, 867-870 (Great Western Shows) [addressing state implied field
preemption], citing Blue Circle Cement, Inc. v. Bd. of County Comrs. (10th Cir. 1994) 27 F.3d 1499
(Blue Circle Cement) [finding federal obstacle preemption].) In short, the County “may not wholly
exclude activities that are sanctioned or encouraged by state law.” (City of Riverside, supra, 56 Cal.4th
at p. 760.) The only remaining question is whether this preemption test applies to Measure Z. As
framed by the Court in City of Riverside, that question can be answered by considering whether the
comprehensive series of regulations concerning WST, underground injection, and drilling new wells is
more like the federal Resource Conservation and Recovery Act (“RCRA”) (which preempts local bans,
as held in Blue Circle Cement) or the California Medical Marijuana Program (“MMP”) (which does not,
5 Unlike the régulator in Hillsborough County, who disavowed the preemptive effect of their

regulations, DOGGR has specifically concluded it “has exclusive legal jurisdiction over, and thus
‘occupies the field’ regarding ‘subsurface regulation.”” (RJIN, Ex. 26 [SB 4 EIR] at C.2-44.)
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according to the Court in City of Riverside). (Ibid.) Framed that way, the answer is obvious: Measure 7
is preempted.

RCRA *“is the comprehensive federal hazardous waste management statute governing the
treatment, storage, transportation, and disposal of hazardous wastes which have adverse effects on
health and the environment.” (/d. at p. 760, quoting Blue Circle Cement, Inc., supra, 27 F.3d at p.
1505.) RCRA directs federal authorities to assist states and localities with their own waste management
techniques, while contemplating supplementary state and local regulations. (Ibid.) In fact, RCRA
contains a “savings” clause almost identical to that written into the SDWA. (42 U.S.C. § 6929
[preserving authority of “State or political subdivisions™ to impose “more stringent” requirements]; see
also IB at 40:2, fn. 33 [comparing RCRA and SDWA savings clauses].) Despite the room left for local
regulations that are stricter than federal requirements, RCRA preempts “a complete local ban on the
processing, recycling, and disposal of industrial waste, without consideration of the specific and
legitimate local health and safety concerns.” (City of Riverside, supra, 56 Cal.4th at 760, citing Blue
Circle Cement, Inc., supra, 27 F.3d at p. 1506-1509.) A local ban on those activities would undermine
RCRA’s “overarching purpose” to encourage regulatory collaboration “in furtherance of the efficient
treatment, use, and disposal of such material.” (/bid.)

In contrast, the state MMP program did not preempt local bans on medical marijuana
dispensaries. (Id. at p. 760-761.) Unlike RCRA, the MMP does not create a “comprehensive scheme
for the protection or promotion of facilities that dispense medical marijuana.” (Id. at p. 760.) As the
Court found, the MMP does not establish a permitting system for medical marijuana dispensaries or
otherwise “authorize” their use; the MMP merely exempts certain activities related to medical marijuana
“from prohibitions that would otherwise apply under state law.” (Id. at pp. 758-759.) Absent that
authorization from state law to operate medical marijuana facilities, the MMP “does not thereby
mandate that local governments authorize, allow, or accommodate the existence of such facilities.” (Id.
at p. 759, emphasis added.) As such, the Court decided that “[I]Jocal decisions to prohibit them do not
frustrate the MMP’s operation,” and are not preempted. (Id. at p. 761.)

It can hardly be doubted that the state and federal regulations governing WST, underground

injection, and drilling new wells are analogous to RCRA and not the MMP. Like the extensive
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regulations established by RCRA governing hazardous waste, DOGGR administers “the most rigorous
regulations in the country for oil and gas exploration, development and production[.]” (See RIN, Ex. 26
[SB 4 EIR] at C.10-24.) Both regulatory regimes establish comprehensive systems to govern certain
encouraged activities—i.e., hazardous waste management or oil and gas production—that carry the
potential to threaten human health and the environment without proper regulation.® And, like RCRA,
the regulations implemented by DOGGR allow room for supplementary local land use authority,
highlighted by the various savings clauses. The delicate balance between promoting subsurface activity
and protecting the environment would be undermined by a complete local ban on the very activities
regulated by state and federal law. And unlike the MMP, state and federal law do not simply exempt
subsurface oil and gas production activities from “enumerated state criminal and nuisance states.” (City
of Riverside, supra, 56 Cal.4th at 760-761.) Instead, subsurface oil and gas activities are expressly
authorized and permitted by state and federal law, “thereby mandatfing] that local governments
authorize, allow, or accommodate the existence of such facilities.” (/d. at p. 759, emphasis added.)

The only potentially germane response presented by the County and Intervenors is their shared
assertion that Measure Z neither ““mandate[s] what law expressly forbids,” nor ‘forbid[s] what state law
expressly mandates.”” (CB at 16:4-5, quoting Great Western Shows, supra, 27 Cal.4th at p. 866; see
also IB at 37:4-16.) While this assertion may articulate the proper standard for a “direct conflict” (i.e.,
when compliance with both laws is impossible), it does nothing to deny the application of the
preemption standard articulated twice by the California Supreme Court. As such, “[I]Jocal law that
prohibits an activity that state law intends to promote is preempted, even though it is possible for a
private party to comply with both state and local law by refraining from that activity.” (City of
Riverside, supra, 56 Cal.4th at 764 (conc. opn. of Liu, J.), citing Great Western Shows, supra, 27

6 (Se_é, e_.;gmrces Code, § 3106, subd. (d) [stating DOGGR’s mandate “to encourage the
wise development of oil and gas resources™]; County RIN, Ex. A [legislative history that SB 4

“[e]stablishes a comprehensive regulatory program for oil and gas stimulation treatments,”” which have
allowed “a boom in the production of shale oil and gas™]; 1974 U.S.C.C.A.N. 6454, 6483, 1974 WL

11641 [indicating legislators’ “intent not to authorize needless interference with oil or gas production™
under the SDWA]; see also 1977 U.S.C.C.A.N. 3648, 3659, 1977 WL 16117 [“a proper interpretation of
the [SDWA] . .. requir[es] measures to eliminate practices which may reasonably be anticipated to
endanger underground water sources, while not imposing unnecessary requirements which would
impede or interfere with oil or gas production”]; 1980 U.S.C.C.A.N. 6080, 6084, 1980 WL 12943
[holding that a state’s primacy demonstration is equivalent to the standards required for EPA

regulations].)
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Cal.4th at pp. 867-868; see also Cohen v. Bd. of Supervisors (1985) 40 Cal.3d 277, 293 [“If the
ordinance were in substance a criminal statute which attempted to prohibit conduct proscribed or
permitted by state law either explicitly or implicitly, it would be preempted.”].) Because Measure Z
requires the County to prohibit all land uses necessary to subsurface oil production activities permitted
and promoted by state and federal law, the initiative is preempted and void.

The same conclusion is required by case law considering the preemptive effect of state-wide
firearms regulations. In Great Western Shows, the California Supreme Court addressed whether state
law preempts a county ordinance to prohibit gun and ammunition sales at guns shows on county
property. (27 Cal.4th at p. 858.) The Court explained that “[a] review of the gun law preemption cases
indicates that the Legislature has preempted discrete areas of gun regulation rather than the entire field
of gun control.” (Id. at p. 861, citing Galvan v. Super. Ct. (1969) 70 Cal.2d 851 (Galvan).) More
specifically, the Court found that state law does not impliedly preempt “a county from withdrawing its
property from use as a venue for gun show sales based on its own calculation of the costs and benefits of
permitting such use.” (/d. at p. 867.) According to the Court, unlike statutes such as RCRA, state gun
show statutes are not intended to promote or encourage gun shows. (Ibid.)

The decision in Great Western Shows was based in substantial part on the Court’s prior decision
in Galvan. In Galvan, the Court sustained a San Francisco ordinance requiring the registration of all
firearms against a preemption challenge. (Galvan, supra, 70 Cal.2d. at p. 855.) Even though state law
prohibited localities from requiring permits or licenses for firearms, the Court found that mere
registration does not implicate permission. (Id. at p. 866.) The Court also determined the city ordinance
was not impliedly preempted by state firearms regulations. (Id. at p. 860.) According to the Court,
nothing in the state laws demonstrated “legislative intent to make the subject of gun registration immune
from local regulation.” (/bid.) While the state had enacted other gun regulations, there was no
“patterned approach to the subject.” (Zd. at p. 862.) Instead, the Court found firearms require “different
treatment” in urban and rural areas, which justified the San Francisco ordinance at issue. (Id. at p. 864.)
As such, the Court held the local law was not void by state preemption. (/d. at p. 866.)

In contrast, the Court in Fiscal v. City & County of San Francisco (2008) 158 Cal.App.4th 895

(Fiscal), addressed a local initiative that prohibited nearly all residents from possessing handguns, and
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also banned all residents from selling, distributing, transferring, and manufacturing firearms and
ammunition. (/d. at pp. 914-915.) The Court determined these provisions were preempted by state law.
(Id. atp. 911.) In terms of handgun possession, the Court found the local initiative would invalidate
certain concealed carry licenses and prohibit handgun possession even when the person has been
“expressly authorized by state law to possess handguns for self-defense or other lawful purposes.”
(Ibid.) According to the Court, “[i]f the preemption doctrine means anything, it means that a local entity
may not pass an ordinance, the effect of which is to completely frustrate a broad, evolutional statutory
regime enacted by the Legislature.” (/bid.) The Court also found the bans on firearm sales “runs into
many of the same preemption obstacles[.]” (/bid.) Of particular importance was a state law that
declared handguns not found to be unsafe “may be sold” in California. (Id. at p. 915, citation omitted.)
The Court rejected the contention that this language “does not mandate that local governments permit
such sales.” (Ibid.) Instead, “here the state and local acts are irreconcilable, clearly repugnant, and so
inconsistent that the two cannot have concurrent operation.” (/bid., citing Water Quality Assn. v. City of
Escondido (1997) 53 Cal.App.4th 755, 765 [finding field preemption where local ordinance banned
water softening units permitted under state law].)

Like the local ordinance in Fiscal, Measure Z is preempted. As in Fiscal, Measure Z operates in
the same regulatory field as state and federal laws that explicitly authorize subsurface activities such as
WST, underground injection for storage and disposal, and drilling new wells. And even though state
and federal regulations on subsurface activities provide some room for local land use authority, the total
ban on land uses in support of subsurface activities otherwise permitted under state law “swallows the
state regulations whole.” (Fiscal, supra, 158 Cal.App.4th at p. 915.) The County “is not simply
imposing additional restrictions on state law to accommodate local concerns; but instead, it has enacted
a total ban on an activity state law allows.” (/bid.) For that reason, Measure Z is impliedly preempted
by state and federal law authorizing subsurface oil production activities.

III. CONCLUSION

For the foregoing reasons, Measure Z is facially and legally invalid and should be struck down.
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