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MEMORANDUM OF POINTS AND AUTHORITIES

|
INTRODUCTION

Having apparently realized that Measure 7Z goes much too far, and that, as written, it
trespasses heavily on areas of subsurface regulation that have been completely preempted at the state
and federal levels, both the County and the Measure Z proponents spend a considerable portion of
their opposition papers either pretending Measure Z does not say what it clearly says, or attempting
to rewrite its clear language to obfuscate the prohibitions that are plainly set forth in its text. The
fact both the County and Measure Z proponents spill so much ink adding words to Measure Z’s
provisions and pretending its impact is not as significant as it seems speaks volumes.

Beyond efforts to rewrite Measure 7, the County and Measure Z proponents spend much of
their allotted space seeking to justify a county-wide ban on surface operations supporting specific
downhole oil and gas activities as legitimate land use regulation. They do so, despite the fact that the
restrictions imposed clearly have nothing to do with location and haphazardly prohibit the conduct of
certain activities on the surface that are not prohibited if they are being undertaken for other reasons.

In reality, by effectively prohibiting essential aspects of the oil and gas production process
Measure Z will end oil and gas production in Monterey County if it is allowed to stand. Because
under any reasonable construction, Measure Z directly undermines areas preempted by state and
federal regulation, and effectuates an immediate and uncompensated taking of petitioners’ property
interests it should be declared invalid.

0
NEITHER THE COUNTY NOR THE MEASURE Z PROPONENTS
ATTEMPT TO EXPLAIN HOW PETITIONERS CAN OPERATE
THEIR WELLS IF THEY CANNOT DISPOSE OF PRODUCED WATER

Conspicuously absent from 115 combined pages of opposition filed by the County and by the
Measure Z proponents is any effort to explain how the hundreds of thousands of barrels of formation
water brought to the surface each day with the produced oil from petitioners’ oil wells can be

handled if the oil producers are barred from constructing, installing or using surface facilities that
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support re-injecting it into exempt aquifers, or any explanation of how any oil field can be operated

‘without dealing with its produced water.

As each of the petitioners has explained, water production is an inevitable and heavily
regulated part of operating an oil field. Monterey County’s oil fields are no exception.

The water that is produced from oil bearing formations is not “drinking water.” It is salty
water trapped with oil, natural gas and other minerals in productive oil sands which, due to its lower
Viscosity, tends to move prefei‘entially as compared to the oil in the same formation toward the lower
pressure areas surrounding each producing wellbore. Water production is a by-product of all oil field
production operations around the world.

Produced water cannot simply be “wished away.” Petitioners have to do something with it.
As a matter of good oilfield practice, oil and gas operators have historically separated the oil from
the produced water at the surface, and have then reinjected most of their produced water, safely and
at considerable expense, into underground formations containing similar salty water.

The formations into which the produced water is injected are well below any fresh water
aquifers, are geologically and physically isolated from them, and will never be a source of drinking
water. In Monterey County’s case this is particularly so, because the county’s only oil fields are
located in the sparsely populated southern portion of the County, 70 or more miles away from‘the
populated portions of the county whose residents voted to approve Measure Z.

To the extent the County and the Measure Z proponents even address handling produced
water, they each nonsensically argue that the problem raised by the petitioners does not exist because
the oil producers are free to treat the water in some vague and unspecified manner, and reinject it to
support their enhanced recovery projects — just not for storage or disposal. (See Intervenors’ Brief at
p. 22, lines 23 — 25.) The County now even claims that the water could be separated from the
contaminants through extremely costly reverse osmosis, and then the two resulting components
could be re-injected and not run afoul of Measure Z’s prohibition on equipment to handle wastewater
intended for injection for disposal or storage. |

The claim ignores the physical realities that: (a) even where water is treated, there are

byproducts that have to be disposed of; (b) water injected either as steam or as water in one location

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
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would not be “recycled “ or produced through a well located in a different location — it would remain
in the reservoir and other water would be produced; {(c) even if such water was viewed as “recycled”
it would be “stored” in the ground while waiting to be “recycled”; and (d) that when oil production
ceases in an area, the water remaining in the reservoir is not “recycled” — it would either be viewed
és “stored” or “disposed.”

More significantly, however the arguments in opposition fail to address the majority of
pfoduced water which cannot be reinjected as steam, or used to enhance recovery, but must be re-
injected into the deep oil-bearing formations from which it came Traditionally, producers have done
so safely through the lawful practice of injecting it, using wells drilled, equipped and permitted for
the purpose, into formations deemed by federal and state authorities to be suitable for reinjection,
and which are not potential sources of drinking water — but which Measure Z’s Proponents have
broadly declared to be “protected aquifers.”

s various provisions, which effectively appropriate every
geologic formation in Monterey County to public use as a potential source of drinking water,
regardless of actual utility, is to prevent continued oil production and to strip the county’s mineral
estate owners, lessees and operators of the entire value of their real property interests by making it
physically impossible for them to use their limited real property interests to exercise their real
property right to produce oil and gas.

111
MEASURE Z EFFECTUATES A TAKING OF PETITIONERS’ MINERAL INTERESTS

Two categories of regulatory action are generally deemed per se takings for Fifth Amendment
purposes - where government requires an owner to suffer a permanent physical invasion of her
property -- however minor — and where it enacts regulations that completely deprive an owner of "all
economicglly beneficial us[e]" of her property. (Lingle v. Chevron U.S.A. Inc. (2005) 544 U.S. 528,
538.) The enactment of Measure Z epitomizes the second type, as it effectively strips the other
petitioners of all economic value of their property interests without fair /compensation.

Unlike surface construction projects, oil fields, particularly those undergoing enhanced

recovery, must be continuously produced and require ongoing development and frequent infusions of
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capital to survive. They cannot simply cannot survive being placed on hold in the hope that some
exemption permitting their continued use for a brief time will be granted.

Without the ability to drill new wells to maintain oil field productivity, or to reinject the
produced water that accompanies the production of oil, the bans imposed by LU-1.22 and LU-1.23
render it impossible for the petitioners to continue producing oil and gas. And because the
petitioners’ property right is the right to produce oil and gas, that impossibility denies petitioners all
economically viable use of their mineral interests.

Regulation of the use of property that goes too far constitutes a taking under the Fifth
Amendment to the Unites States Constitution as well as the California Constitution. (Lucas v. S.C.
Coastal Council (1992) 505 U.S. 1003, 1014 [while property may be regulated to a certain extent, if
regulation].) Regulation. “goes too far” and effects a taking if it “denies an owner economically
viable use of his land.” (Keystone Bituminous Coal Ass'n v. DeBenedictis (1987) 480 U.S. 470, 495.)

Apart from repeating its unsupported claims that Measure 7, permits reinjection of produced
water for purposes other than disposal and storage, thereby sidestepping the inconvenient fact that
most produced water requires disposal, and its equally unsupported claim that Measure Z’s new well
ban allows drilling new “replacement” oil and gas wells, the County, relying on Hodel v. Va. Surface
Mining & Reclamation Assn. (1981) 452 U.S. 264, and Agins v. City of Tiburon (1980) 447 U.S. 255
argues that Measure 7 does not effectuate a taking of petitioners’ property because there are other

permissible uses for the surface under the County’s zoning law. (County brief at p. 35, lines 9 —12.)

Neither case applies because neither dealt with an analogous real property interest.

Hodel, supra, challenged the constitutionality of the restrictions on surface mining of coal
imposed by the Surface Mining Control and Reclamation Act of 1977 (30 U.S.C. §§ 1201, ef seq.)
Concluding both that the challenged act did not prohibit surface coal mining, and did not regulate
other uses of the surface of the property the court held that no taking had occurred. (/d., at p. 297.)
In Agins, supra, the court held that a zoning change did not result in a taking because the real

property interest owned by the plaintiff could still be developed.

California mineral rights owners have a property right in oil and gas beneath the surface, not

in the nature of an absolute title to the oil and gas in place, but as an exclusive right to drill upon
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property for these substances. (Braly v. Board of Fire Com’rs of City of Los Angeles (1958) 157
Cal.App.2d 608, 612) Mineral owners have an “interest or estate in real property in the nature of a
profit a prendre which is an incorporeal hereditament (Callahan v. Martin (1935) 3 Cal.2d 110,
117.) Typical oil and gas leases such as those presented here create a freehold estate in the nature of
a qualified or determinable fee. (Dabney v. Edwards (1935) 5 Cal2d 1, 17.) California law
recognizes the right to extract oil and gas from a property “is as much entitled to protection as the
property itself, and the undue restriction of the use thereof is as much a taking for constitutional
purposes as appropriating or destroying it.” (Braly v. Board of Fire Comrs of City of Los Angeles,
supra, 157 Cal.App.2d at p. 614.)

On théir face, LU-1.22 and LU-1.23 clearly deprive the petitioners of their property rights.
LU-1.23 does so by prohibiting the drilling of new oil and gas wells, including “infill wells” between
existing wells, and development wells needed to extract oil and gas that cannot otherwise be
produced, and LU-1.22 does so by eliminating the use of the surface to support the equipment
needed to lawfully dispose the water which makes up a majority of the produced fluid. With no
ability to drill, and no ability to produce mineral rights have no value.

Neither Hodel, nor Agins involved a regulatory prohibition against the owners physically
accessing or operating their property. Measure Z does. Where Hodel made surface mining difficult,
Measure 7 makes oil production impossible. With no ability to drill new oil wells, the areas of
existing oil bearing formation such as those owned by CRC, and in part by Eagle, will be valueless.
And with no ability to handle produced water, oil production from the productive areas of developed
field like San Ardo, and Lynch Canyon will likewise be impossible.

In simple terms, since petitioners’ property rights consist of the legal right to remove and sell
the oil and gas underlying their leased property, Measure Z’s prohibitions on drilling and managing
produced fluids prevents production and eliminates all of the value those rights have.

The other claims made by both the County and the Measure Z proponents that the plaintiffs’
property interests can be used for things other than oil and gas production (County brief at p. 35,
lines 9 — 12; Intervenors’ brief at p. 54, lines 19 — 23) are simply incorrect. The only interest

possessed by a mineral rights owner or an oil and gas lessee is a right to extract oil and gas. Mineral

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
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ownership simply does not entitle the holder to build houses, construct and operate a factory, a hotel,
or an amusement park, or operate a retail facility on the surface. Measure Z’s prohibitions target and
eliminate the petitioner’s legal rights. The fact that others may be able to use the portions of the
f)roperty the petitioners do not own for something else does not lessen the impact on the petitioners,
nor does it mean the petitioners property rights have not been taken.
| v
THE COUNTY AND MEASURE Z PROPONENTS CANNOT RE-WRITE
MEASURE Z TO AVOID AN IMMEDIATE TAKING

Apparently conceding that Measure Z’s plain language goes too far and results in a taking of
all of Monterey County’s mineral rights, both the County and Measure Z’s drafters and proponents
seek to distance themselves from the Measure’s plain language and urge the court to re-write
Measure Z’s prohibitions on surface uses supporting wastewater injection or impoundment, and the

drilling of new oil and gas we

Ils by inferring an intention not set forth in the Measure and inserting
words and phrases that do not appear, which are contrary to Measure Z’s clear purpose, and which
would render the Measure’s various provisions largely meaningless.

For example, despite Measure Z’s stated purpose of prohibiting, after a brief phase out
period, any surface use supporting disposal of produced water “for underground storage or disposal,”
the County and Measure Z Proponents argue that if “treated” or “recycled” such produced water
should not be considered “oil and gas wastewater” and would be “outside the scope of Measure Z.”
(County Brief at p. 8, II. 14 — 15; Intervenors’ Brief at p. 22, line 10 —p. 23, line 12.)

Similarly, despite LU-1.23 clear ban on “[t]he drilling of new oil and gas wells . .. ,” the
County seeks to retitle LU-1.23 as a “No Net New Well Limitation” (County Brief at p. 9. L. 21) and
portray its effect as limiting the total number of oil wells to 1,500 and claiming, without support, that
new wells could be drilled as long as the total number of wells did not increase (County brief at p.
10, 1. 2-4), or, along with the Measure Z proponénts, that it allows existing wells to be
“sidetracked,” “redrilled,” or converted to horizontal wells, (County brief at p. 10, 1l. 6-7.)

The court’s goal in construing statutory language is to “determine and effectuate the

Legislature’s intent. (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 543.)

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
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In construing any statute, the office of the Judge is simply to ascertain what is in terms or in
substance contained therein, not to insert what has been omitted, or to omit what has been inserted;
and where there are several provisions or particulars, such a construction is, if possible, to be adopted
as will give effect to all. (Code Civ. Proc., § 1858.)

To determine that intent courts “first consult the words themselves, giving them their

usual and ordinary meaning. (Cifation) When statutory language is ... clear and

unambiguous there is no need for construction, and courts should not indulge in it.

(Citation.) The plain meaning of words in a statute may be disregarded only when that

meaning is " 'repugnant to the general purview of the act,' or for some other compelling

reason ...." (Citations) These principles apply as much to initiative statutes as to those
enacted by the Legislature. (DaFonte v. Up-Right, Inc. (1992) 2 Cal.4th 593, 601.) |

Although courts may “properly examine the manifest purpose of the statute as a whole in
ing its provisions . . . [and may] examine the history and background of the statutory
provision in order to ascertain the most reasonable interpretation of the measure.” (Doe v. City of Los
Angeles, supra, 42 Cal.4th at p. 543) courts are “not authorized to insert qualifying provisions not
included and may not rewrite the statute to conform to an assumed intention which does not appear
from its language.” (Crusader Ins. Co. v. Scottsdale Ins. Co. (1997) 54 Cal.App.4th 121, 134; see
also Napa Valley Wine Train, Inc. v. Public Utilitiés Com. (1990) 50 Cal.3d 370, 381.)

Measure Z’s text asserts a mish-mash of vague goals, such as a desire to “protect Monterey
County’s Water, agricultural lands, air quality, scenic vistas and quality of life” by “prohibiting the
use of any land within the County’s unincorporated area for well stimulation treatments, including
hydraulic fracturing treatments . . . and acid well stimulation treatments,” by prohibiting (after a brief
“phase out” period “land uses in support of oil and gas wastewater injection using injection wells and
disposal ponds in the County’s unincorporated area” and by prohibiting “drilling new oil and gas
wells in the County’s unincorporated area.” (AR p. 152.) In short, Measure Z’s proponents seek to
end all activities necessary for oil and gas production because they consider them incompatible with

their vision of a 21% century economy.
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Through its 15 separate “Findings” Measure Z expresses purposes of prohibiting Well
Stimulation Treatments to eliminate perceived threats to “our limited water resources,” (Finding 3 —
AR p. 152) a belief that the use of such treatments could “lead to an increase in the number of active
oil and gas wells in the County, (Ibid.) a concern that Well Stimulation Treatments require
“thousands of gallons of water per well (Finding 4 — AR p. 152) and a concern that surface spills
from such operations could contaminate Monterey County’s water supply. (Finding 5 — AR p. 152.)

Measure Z declares that its prohibition on Oil and Gas Wastewater Injection is intended to
reduce the risk of water pollution and “impacts on water supply, water quality, air quality, earthquake
risk, scenic and biological resources and our rural and agricultural way of life.” (Findings 6, 7 and 9.)

Measure Z claims its prohibition on new wells serves a goal of preventing the expansion of
oil and gas production operations in Monterey County (Finding 6), preventing the conversion of
agricultural lands to oil fields (Finding 7,) eliminating the presence of “unsightly oil derricks and
conspicuous ch‘ﬂl‘ rigs, pumping units and other surface equipment and facilities, and preventing
increased use of rural roads by heavy industrial trucks. (Finding 10.)

Finally, Measure 7 expresses an intent toeliminate oil and gas production operations
altogether in order to create “21% century job opportunities in tourism, renewable and clean energy,
and green technology” because oil and gas production operations are “incompatible with these goals
and with preserving what makes Monterey County a desirable place to live and work,” (Finding 13,)
and a desire to eliminate the use of enhanced recovery techniques such as steam injection due to a
perception that such “operations require more surface equipment including combustion engines that
burn fossil fuels and release air pollution and greenhouse gases.” (Finding 15.)

Against the foregoing backdrop, the County and Measure Z proponents’ efforts to
camouflage Measure Z’s devastating impact by pretending to rewrite its various provisions fail.

A. LU-1.22 PROHIBITION ON INJECTION OF PRODUCED WATER

Both the County and the Measure Z proponents concede, as they must, that the field of
downhole or subsurface oil and gas operations in is preempted by state law. (County brief at p. 20,
lines 16 — 19, Intervenors’ Brief at p. 26, lines 9 — 23 and p. 29, lines 19 - 23.) In that regard state

regulations clearly occupy the field of water disposal. (See e.g. 14 Cal. Code of Regs., § 1775
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[mandating that infer alia produced water de disposed of in a specified manner so as to avoid harm
to, inter alia freshwater aquifers, surface waters or natural resources]; 14 Cal. Code of Regs. § 1775
and §§ 1748.1 — 1748.3 [specifying requirements for injection wells].)

LU-1.22 seecks to indirectly thwart these state laws by prohibiting “the development,
construction, installation, or use of any facility, appurtenance, or above-ground equipment, whether
temporary or permanent, mobile or fixed, accessor or principal, in support of oil and gas wastewater
injection or oil and gas wastewater disposal or oil and gas wastewater impoundment . . . on all lands
within the County’s unincorporated area.”

The court must take express definitions as it finds them. (Delaney v. Superior Court (1990)
50 Cal.3d 785, 805.) LU-1.22 expressly defines “oil and gas wastewater injection” to mean “the
injection of oil and gas wastewater into a well for underground storage or disposal” and it expressly
defines oil and gas wastewater as “wastewater brought to the surface in connection with oil and

natural gas production, including flowback fluid and produced water.”

Because under LU-1.22’s definition all “produced water” is considered to be “oil and gas
wastewater” LU-1.22 therefore prohibits the petitioners from developing, constructing, installing or
using any surface facility or equipment that supports injecting any produced water into any well “for
underground storage or disposal.”

“Disposal” means “to get rid of” a particular thing. (Merriam-Webster; Concise Oxford
Dictionary of Current English (8th ed. 1990) at p. 337) And “Storage” means “placing or leaving in a
location for preservation for later use or disposal” (Merriam-Webster), or to “accumulate for future
use.” (Concise Oxford Dictionary of Current English (8th ed. 1990) at p. 1202).

With those definitions in mind, LU-1.22’s prohibition i reaches the only two possible
outcomes of injecting water underground — either to dispose of it permanently, or to store it
underground with the intent to use it in the future.

The construction urged by the County, by which facilities or equipment that support injecting
or impounding “treated” produced water would require the court to assume an intention on the part
of voters which does not appear from the Measure’s language, and to insert the word “untreated” into

1,U-1.22’s clear language. Doing so not only undermines Measure Z’s stated goals of minimizing

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
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the risk of water contamination from’ surface spills and improper handling of produced water, it
increases the risk be requiring produced water to pass through more surface equipment before being
reinjected and directly interferes with the state’s regulatory requirements for disposing of produced
water in a safe manner.

Construing LU-1.22 as the County and the Measure Z Proponents suggest would also create
an absurd result, since any equipment or facility used to treat water for reinjection must of necessity
also handle the inevitable waste by-product, which must be be disposed of safely (Cal. Code of
Regs., § 1775, subd. (a)) and thereby would “support” injection for storage or disposal purposes.

Measure Z’s statements that LU-1.22’s prohibition on surface facilities or equipment in
support of injection of produced water, whether for disposal, or for later use or disposal, is necessary
to accomplish the goal of reducing the risk of water pollution posed by handling and injecting
wastewater, combined with the plain wording of LU-1.22 leaves no room for the interpretation urged
by the County and the Measure Z Proponents.

Measure Z clearly means what it says and bars the development, construction, installation or
use of any above ground facilities or equipment supporting injection of any produced water —
whether as steam or water for enhanced recovery purposes, based upon a hypothesis that such
activities carry a risk of spills or contamination of the water supply. Creating a carve-out for
facilities and equipment supporting treatment of oil and gas wastewater would not only require
rewriting LU-1.22 to add words that are not there, it would frustrate the underlying Measure Z°s
purpose by allowing the very thing (construction and use of surface facilities to handle alleged
“toxic” produced water) that Measure Z seeks to prevent.

B. LU-1.21 WELL STIMULATION TREATMENT BAN

LU-1.21 prohibits “the development, construction, installation, or use of any facility,
appurtenance, or above-ground equipment, whether temporary or permanent, mobile or fixed,
accessor or principal, in support of well stimulation treatments.. o7
Although LU-1.21 excludes surface uses in support of steam flooding, cyclic steaming and

water flooding from the definition of “well stimulation treatment,” (“WST”) (something the LU-1.22

does not do when in comes to handling oil and gas wastewater,) it expressly includes any use of any

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LI.C.
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facility, appurtenance or above ground equipment in support of application of acid to a well or a

3% <¢

formation, while allowing unspecified “routine well cleanout work,” “routine well maintenance,”
and “routine activities” that do not “affect” the “integrity” of the well or the formation. What might
be considered “routine” and what those “activities” is not specified, however the broad definition of
a well stimulation treatment as anything “designed to enhance oil and gas production by increasing
the permeability of the formation” sweeps into itself virtually every aspect of the production process
from drilling a well in the first instance, through the completion process, and down to the use of
chemicals and acids to remove buildup within and near the well casing. The equipment used for all
such activities is fundamentally the same, and is prohibited by LU-1.21 where used for whatever the
County might deem a WST — but permitted for use in the same location on the same well for
whatever the County might deem to be “routine maintenance.” Presumably the only way petitioners

will learn what is permitted and what is not is when the County issues a notice of violation.

C. LU-1.23 NEW OIL WELL PROHIBITION

LLU-1.23 prohibits “the drilling of new oil and gas wells . . ..”

The term “oil and gas wells” is defined by LU-1.23 as “wells drilled for the purpose of
exploring for, recovering, or aiding in the recovery of, oil and gas.” “Drilling” means to “make a
hole with a drill” (Concise Oxford Dictionary of Current English (8™ ed. 1990) at p. 1202). The
clear meaning of LU-1.23 is tb prohibit the use of a drill to create any new well-bore to explore for,
produce, or aid the production of oil and gas.

The County and the Measure Z Proponents, however, cannot agree amongst themselves as to

_the meaning of LU-1.23. The County argues that, notwithstanding its clear language, LU-1.23 is

really a “No Net New Well Limitation” as opposed to a prohibition, that allows the drilling of
completely new oil and gas wells as long as such drilling does not increase the total number of oil
and gas wells within the County (County brief at p. 9, line 18 — p. 10, line 15 and p. 35, lines 6-7);
while the Measure Z Proponents claim that LU-1.23 bars the drilling of any new oil and gas wells,
but permits drilling within existing wellbores through “re-drilling or horizontal drilling.”

(Intervenors’ Brief at p. 23, line 13 —p. 24, line 4.)

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
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The County’s position is at odds with the plain language of LU-1.23, which unambiguously
prohibits drilling any new oil andv gas well. Moreover, the County’s proposed reading creates more
uncertainty and ambiguity than already exists. For example, how would the decision of which
operator can drill a repiacément well be made? Would the County’s interpretation of LU-1.23 permit
only the operator that had abandoned a well to drill a replacement” or would it allow new wells on a
“first come-first served” basis? Would an operator be permitted to trade a producing well for an
injection well, or vice versa? Could a replacement well be drilled in an undeveloped part of an
existing oil field? Could a replacement well be an exploratory well?

The position taken by the Measure Z proponents, on the other hand, clearly strays into

DOGGR territory, by dictating the manner in which downhole operations can be conducted, and

~would require the court to not only re-write LU-1.23 to insert the stated exceptions, but also to

rewrite LU-1.21 to add operations related to drilling and completing replacement wells or re-drilling
or horizontal drilling to LU-1.21°s exceptions.

Neither position comports with the stated purposes of Measure Z’s “new well prohibition” to
prevent expanded oil and gas operations and environmental impacts on water supply and quality, air
quality, earthquake risk, scenic and biological resources and a rural and agricultural way of life
(Finding 7 AR 152) or the presence of drilling rigs, pumping units, other surface equipment and
facilities, heavy industrial trucks and industrial activity at well sites. (Finding 12 — AR 152.) Either
construction of LU-1.23 suggested by the County énd the Measure Z proponents would undermine
these stated purposes by allowing the presence of identical equipment, with the same “impacts” and
the same resultant expansion of existing production operations.

\%
MEASURE Z IS PREEMPTED BY BOTH STATE AND FEDERAL LAW

Although local governments may, as part of the proper exercise of their police power,
regulate the use of land within their jurisdiction to promote public health, safety, and welfare, (Cal.
Const., Art. X1, § 7,) they may not do so if, in the process, they duplicate, contradict, or enter an area
fully occupied by general law, either expressly or by legislative implication. (Sherwin-Williams Co.

v. City of Los Angeles (1993) 4 Cal.4th 893, 897.)

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
12




[\

~ N o e W

10
11
12

—
L

15
16
17
18
19
20
21
22
23
24
25
26
27
28

Public Resources Code section 3106 both establishes a state policy of “explor[ing] for and
remov]ing] all hydrocarbons from the lands in the state,” and appoints DOGGR to “supervise the
drilling, operation, maintenance and abandonment of wells so as to permit the owners and operators

of wells to utilize all methods and practices known to the oil industry for the purpose of increasing

the ultimate recovery of underground hydrocarbons.” Section 3106 further requires the DOGGR
supervisor to administer Division 3 of the Public Resources Code “so as to encourage wise
development of oil and gas resources.” (Pub. Res. Code, § 3106, subd. (a) and (d).

By directing the use of “all methods and practices” for the purpose of “increasing the
ultimate recovery of underground hydrocarbons” under DOGGR supervision the Public Resources
Code leaves no room for local regulation of production activities through land use policies.
California’s oil and gas laws preempt nearly all local regulations of oil and gas production so that
the state may “conserve, protect and prevent waste of those resources while simultaneously
encouraging the ultimate recovery of them.” (59 Ops.Cal. Atty.Gen. 461, 469 [RIN, Ex. 32].) As
stated by the Attorney General, preemption is necessary because “[o]il, gas and geothermal
resources are flung far and wide around the state; to leave the simultancous regulation of their
development to various local entities would subject development of the state’s fuel resources to the
‘checkerboard of regulations[.]’” (Id. at p. 477.)

While local governments may institute “more stringent, supplemental regulations” based on
local land use concerns, those regulations may “not conflict with, interfere with, or frustrate the
state’s regulation for purposes of conservation and protection of resources.” (Id. at p. 479.) In short,
the Attorney General concluded any regulation on the “manner” of production short of “a complete

prohibition of oil and gas activity” within a specified area is preempted. (Id. at pp. 478-79.)

Although they each admit that the regulation of downhole activities in California is an area
fully occupied by the state (County brief at p. 20, lines 16 — 27; Intervenors’ brief at p. 29:, lines 19-
23,) the County and the Measure Z proponents ignore Measure Z’s clear focus on downhole
activities and claim that Measure Z is merely an effort to regulate use of the surface.

The ruse is obvious. By focusing on what the surface activity “supports” (i.e. Well

Stimulation Treatments and/or Wastewater Injection for storage or disposal) Measure Z directly

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
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regulates, and prohibits those essential aspects of downhole oil and gas operations, thereby directly
intruding on territory they concede to be fully occupied by the state’s general law.

Because under the determining factors in applying one of Measure Z’s prohibitions on a
surface activity have nothing to do with the location or the actual nature of the activity, but rather the
downhole purpose of the activity it is clear that Measure Z impermissibly seeks to dictate the manner
and methods of oil and gas production contrary to applicable state and federal law, rather than merely

establishing rational and appropriate public safety based limitations on where oil and gas activities

~can take place. (See Big Creek Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1158

[holding zoning regulation restricting area in which timber cutting could occur to be acceptable].)

A. The Ban on Land Uses Supporting Well Stimulation Treatments is Preempted .

Measure Z’s ban on the construction or use on the surface of equipment and facilities “used”
for WST, LU-1.21 is a thinly disguised ban on WST itself.

In California, responsibility for regulating the use of WST has long rested with DOGGR.
(See e.g. Pub. Res. Code, § 3016, subd. (a), (b), and (d).) NotWithstanding these general provisions,
in 2013 the California legislature focused directly on WST by enacting SB-4, “a comprehensive and
exhaustive statutory framework for regulating oil and gas well stimulation practicers.” SB-4
specifically authorizes DOGGR to allow WST if specific conditions are met, and requires
DOGGRto adopt rules and regulations specific to WST. (Pub. Res. Code §3160, subd. (b).)

Locally enacted bans on activities permitted by the state under comprehensive field-
occupying legislation and an extensive regulatory framework have consistently been invalidated by
California courts as inimical to accomplishment of the state law’s policies. (See Sherwin-Williams,
supra, 4 Caldth at p. 898 and Water Quality Assn. v. County of Sania Barbara (1996) 44
Cal.App.4th 732, 741)

Just as Measure Z attempts to do with WST, the County of Santa Barbara in Water Quality
Assn. v. County of Santa Barbara, supra, permitted its public works director to impose standards on
water softeners more stringent that those established by the State. The court in each instance
invalidated the offending local ‘01‘dinance because they directly conflicted with the state statute. (Id.,

atp. 741.)

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
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Measure Z’s ban on surface uses supporting WST conflicts with and frustrates the policy
goals established in Public Resources Code section 3106 as well as the state objectives expressed in
the comprehensive statutory and regulatory structure established by the state to promote and regulate
WST, and stands in complete defiance of collaborative approach to WST mandated by SB-4.

“If the preemption doctrine means anything it means that a local entity may not
pass an ordinance, the effect of which is to completely frustrate a broad,
evolutional statutory scheme enacted by the Legislature.” (Fiscal v. City and
County of San Francisco (2008) 158 Cal.App.4th 895, 911.)

B. The Ban on Land Uses supporting Water Injection is Preempted

Measure Z’s ban on constructing or using surface equipment and facilities for injection or
impoundment of oil and gas wastewater, LU—1.22 must also be regarded as expressly banning
handling water produced from wells within Monterey County itself, regardless of whether such a
ban is essential to protect drinking water.

The Safe Drinking Water Act (42 USC §§ 300 f., er seq.) (“SDWA”), which directs the
Administrator of the U.S. EPA to regulate underground injection throughout the United States in
order to prevent underground injection which “endangers drinking water sources” specifically
addresses the oil and gas industry by prohibiting the adoption of requirements which “interfere with

or impede (A) the underground injection of brine or other fluids which are brought to the surface in

connection with oil or natural gas production . . . operations, or (B) any underground injection for

the secondary or tertiary recovery of oil or natural gas, unless such requirements are essential to

assure that underground sources of drinking water will not be endangered by such injection.” (42
U.S.C. § 300h, subd. (b)(2).) (Emphasis added.)

In establishing UIC programs under the SDWA “[Congress] contemplated regulation, not
prohibition, because of the importance of avoiding needless interference with énergy production and

other commercial uses.” (WW. Neb. Resources Council v. U.S. EPA (8th Cir. 1991) 943 F.2d 867, 870.)
In California, DOGGR and the California Water Board are charged with determining

whether prohibiting underground injection of produced water is essential to assure that underground

sources of drinking water will not be endangered.

PHASE ONE REPLY BRIEF BY EAGLE PETROLEUM LLC.
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Measure Z’s outright ban on underground injection of produced water, even where such
injection has been expressly permitted by DOGGR through the state’s UIC program, ignores the
SDWA’s prohibition against unnecessary interference with oil and natural gas productidn and
thereby direct'Iy interferes with the SDWA and the federal aﬁd state regulations created under it.
(See EQT Production Co. v. Wender (S.D. W. Va. 2016) 191 F.Supp.3d 583, 601-602.)

Where local regulation “stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress” it is preempted. (Crosby v. National Foreign Trade
Council (2000) 530 U.S. 363, 373.)

C. Measure Z’s Ban on New Wells is Preempted

Measure Z’s ban on drilling of new wells - LU-1.23 — whether to produce oil and gas, to use
for steam injection, observation, monitoring, or to obtain water for steam injection, without regard to
location or édmpeting use, runs contrary to California’s policy encouraging “the wise development
of oil and gas resources” (Pub. Resources Code, § 3106, subd. (d).)

Although in certain instances, a local regulatory authority may impose reasonable limitations
on where an activity can be undertaken based on specific, and legitimate local health and safety
concerns, (See, e.g. Big Creek Lumber Co., supra, 31 Cal.App.4th at pp. 424-425,) LU-1.23’s
arbitrary ban on drilling new oil wells within established oil field boundaries, directly interferes with
the proper oil field development by dictating “how” oil production must be conducted throughout the

entire County. As such it is preempted by DOGGR’s authority and is void. (Id. at p. 425.)
VII

CONCLUSION
For the foregoing reasons and those expressed by the other petitioners and plaintiffs, Eagle
Petroleum, LLC respectfully asks the Court to declare Measure Z to be wholly preempted by federal
and state, and therefore void, or in the alternative that on its face, Measure Z effects a per se taking
of the property rights of mineral owners, lessees, royalty holders and operators in Monterey County,

without just compensation, in violation of the United States and California Constitutions.

W
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Dated: October 17,2017

CLI¥FORD & BROWN

A Professional Corporation

'

p

Donald C. Oldaker, Att‘gneys for
plaintiff and petitioner Eagle Petroleum,

LLC
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