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MEMORANDUM OF POINTS AND AUTHORITIES

I
INTRODUCTION

Eagle Petroleum, LLC, joins the other petitioners in these consolidated actions in challenging
the validity of Measure Z, a vaguely worded, deceptively advertised, voter-approved initiative.
Measure Z, sold as a ban on “fracking,” which also bans routine, essential and inseparable aspects of
the process of bringing oil to the surface. Unless declared invalid, Measure Z will end oil production
in Monterey County in less than 5 years, impact the economies of several counties, and force the
County to pay billions of dollars in compensation to the mineral owners and operators it displaces.

Although Measure Z expressly states that it “does not prohibit oil and gas operations (other
than well stimulation treatments) from using existing oil and gas wells” it very clearly does just that,
because it bans all handling the water that accounts for more than 95% of the production stream from
those wells. With no ability to handle water the only available solution is to produce nothing.

Further, by banning the drilling of any wells whose purpose is to “aid” in the recovery of oil
and gas, Measure Z prevents the routine and anticipated replacement of existing wells and halts
progress and maintenance of projects many of the petitioners have been undertaking for decades.

Measure Z slashes across the intricate state and federal regulatory framework, managed and
overseen by specialized agencies charged with applying specified engineering and scientific criteria
to regulate California’s oil and gas industry, and outlaws aspects of the production process, subject to
limited exemptions that are inconsistent with, and undermine the state and federal legislation and
regulations governing identical issues. As such, Measure 7 impermissibly invades and interferes in
matters that have been expressly declared to be of national and statewide concern, and which have
been fully occupied by state and federal legislation.

Rather than the existing balanced system aimed at promoting oil and gas production, Measure
7’s “hype-based” provisions ignore physical and scientific reality by banning both the management
of the water that is inevitably produced along with oil, and the continued drilling of production and

steam injection wells within established oil fields critical to maintaining production. Further,
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Measure Z promotes waste and frustrates express state and policies favoring full élevelopment of the
California’s oil resources.

Measure 7 is a fatally flawed, ill-informed and destructive overreaction to grossly
exaggerated issues, with far reaching and devastating consequences, not only within the County of
Monterey, but statewide. It enters and seiverely disrupts several fields of regulation fully occupied by
state and federal legislation and is therefore an invalid “overreach” that must be declared void.

11
THE CALIFORNIA OIL AND GAS INDUSTRY
A, History of Oil and Gas Development in California and Monterey County

Oil has been produced commercially in California for over 140 years from large oil fields
such as Midway Sunset, Kern River, Cymric, South Belridge and others. California ranks fourth in
total oil production nationwide behind only Texas North Dakota and Alaska, producing nearly
500,000 barrels of oil each day. (Declaration of Mary Jane Wilson (“Wilson Dec.”) at § 28.)

Monterey County is California’s fourth largest oil producing county averaging more than
20,000 barrels of oil per day from several oil fields, including San Ardo, operated by Chevron and
Aera, Eagle Petroleum’s Lynch Canyon, King City, and McCool Ranch. Monterey County’s oil
fields are all located in the largely unpopulated, rural areas in the Southeast corner of the County,
adjacent to the Kern and San Luis Obispo County lines. (Wilson Dec. at § 29.)
B. Eagle Petroleum’s Qil and Gas Operation at Lynch Canyon -

Eagle Petroleum, LL.C’s Lynch Canyon Oil Field is located in southeastern Monterey County,
California approximately thirty miles northeast of Paso Robles, three miles northeast of the much
larger San Ardo oil field and one mile from the town of San Ardo. (Declaration of Samuel Monroe
(“Monroe Dec.”) at § 6.)

The leasehold area at Lynch Canyon consists of about 1.25 square miles, or about 800 acres.
(Id. at § 9.) The mineral interests are leased from several mineral rights owners, some of which also
own portions of the surface. (Id., at § 7.) Eagle is the current and sole operator of 100% of the
Lynch Canyon oil field and represents 50.00% of the leasehold interest therein. (Id., at § 10.)
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The productive horizon is the Lanigan sand, a porous, highly permeable unconsolidated sand
that occurs at a depth of approximately 1700' and has an estimated oil bearing thickness of about 40
feet. (Id. at 9 11.) The original oil-in-place is currently estimated at 15 million barrels. (Id. at § 15.)

Lynch Canyon was discovered in 1962 under a Use Permit issued to the Texas Company in
1951. (Id. at § 13; See Request for Judicial Notice (“RJN”) at Exhibit 72.) A total of four wells were
completed in 1962, but the extremely high viscosity of the oil prevented effective pumping. (Id. at §
14.) After acquiring the property in 1963, Texaco drilled ten additional wells and attempted to
improve the field's productivity by installing electric bottom hole heaters and later with cyclic steam
stimulation. (Id. at § 15.) These efforts increased well rates to 25 — 40 barrels of oil per day
(”BOPD”,) but the field was uneconomic and Texaco ceased production in 1968. (Id. at  16.)

General Crude acquired the property in 1972 to develop and produce the field utilizing
thermal recovery methods. (Id. at § 17.) In 1977 a proposal was submitted to the Department of
Energy to use thermal drive processes. (Id. at § 18.) Field testing began in 1978, but the technology
did not provide commercial production and the field was again shut in in 1979. (Id. at ] 19.) Years
later, Trio Petroleum acquired the leases and initiated the use of horizontal well technology which
provided recoveries that made investment attractive. (Id. at § 20.) In 2010, Hanwha Corporation
purchased 50% of the assets of Trio Petroleum and its partners and in 2012, Eagle Petroleum LLC
was established to operate the Lynch Canyon oil field on behalf of all the partners. (Id. at ] 21.)

Lynch Canyon is presently being developed as a steam flood (Id., at § 22,) a slow gravity
drainage process, which is all the more so due to the field’s relatively flat reservoir. (Id., at 9 23.)

The current subsurface development of the field consists of 4 steam flood injection wells, 30
producing and cyclic steam wells, 2 produced water disposal wells, 4 temperature observation wells,
and 3 idle wells with utility as producers or observation wells for the steam flood. (Id. at 9§ 26.) The
surface development consists of two facilities with separators, tanks, pumps, water softening, water
treating, and steam generation. (Id. at §27.)

Eagle conducts its operations pursuant to a number of permits issued by the Division of Oil,
Gas and Geothermal Resources. (“DOGGR”) (Id. at 928 and Exhibit 3.; see also RIN at Exhibits 69
—71 and 77)
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Current production averages about 700 barrels of oil per day. (Id. at 9 29.) The original oil in
place is estimated at 22 million barrels. (Id. at 9 30.) Of this, just over 2 million barrels have been
produced to date and the field is still in its early development. (Id. at § 30.) Current water production
at Lynch Canyon is approximately 14,000 barrels per day. (Id. at § 31.) Of that volume,
approximately 4,000 barrels is treated and returned to the producing formation as steam. (Ibid.) The
remaining produced water is injected through permitted water disposal wells into either the current

oil producing formation, or into the Santa Margarita formation. (Ibid.)

As it is neither economically possible nor scientifically prudent to drill all of the wells needed
to fully develop an oil field at the outset, not only because of immense cost but also because it is
impossible to know what wells might be needed, and where they should be drilled until the effects of
earlier development become known, Eagle has pursued a plan of development that is expected to

take years to complete, and will be subject to revision as new data is obtained. (Id. at §32.)

The current development plan includes a plan to install an additional steam generator, which
will enable more produced water to be reinjected as steam, and expects to recover an additional 3
million barrels and beyond that, provides for drilling additional steam injection wells, water injection

wells and production wells that target recovering another 6 million barrels. (Id. at § 33.)

C. Oil and Gas Regulation in California

Oil and gas operations in California are governed by Division 3 of the Public Resources
Code (Pub. Res. Code, §§ 3000, er seq.) and associated regulations. (14 Cal. Code of Regs., §§
1712, et seq.) The regulation are intended to be “statewide in application for onshore drilling,
production and injection operations.” (14 Cal. Code of Regs. § 1712.) DOGGR is the state agency
appointed to administer oil and gas activities (See Pub. Res. Code, § 3106, subd. (a).)

Public Resources Code section 3106, subd. (b) establishes state policy and specifically allows
operators to “explore for and remove all hydrocarbons from the lands in the state,” including
“injection of air, gas, or other fluids into productive strata,” and directs DOGGR to “supervise the
drilling, operation, maintenance and abandonment of wells so as to permit the owners and operators

of wells to utilize all methods and practices known to the oil industry for the purpose of increasing
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the ultimate recovery of underground hydrocarbons and which, in the opinion of the supervisor, are
suitable for this purpose in each proposed case.” (Emphasis added.)

To best meet oil and gas needs in California the DOGGR supervisor is required to administer
Division 3 of the Public Resources Code “so as to encourage wise development of oil and gas
resources.” (Pub. Res. Code, § 3106, sﬁbd. (d).

As explained in more detail below, in 1982 DOGGR entered into an agreement with the
Unites States Environmental Protection Agency (“EPA” under provisions of the Safe Drinking
Water Act. (“SDWA”) (42 USC §§ 300f, et seq.) under which DOGGR has “primacy” in
implementing California’s Class II Underground Injection Program.' (See RJN Exhibit .) Pursuant
to the SDWA, DOGGR established extensive regulations addressing underground injection of
produced water, and it, along with the State Water Board and EPA are charged with regulating the
state’s UIC program. (Cal. Code of Regs., §§ 1748, et seq.) The regulations governing the UIC
program cover all aspects of the injection process including locations, fluid makeup and testing, fluid
treatment, rates, pressures and measures to ensure the injected fluids are confined to the injection
zone and fully occupy the area of wastewater disposal and leave no room for local regulation.

More recently, the California legislature enacted SB-4, a series of comprehensive statutes
which both recognized the importance of oil and gas well stimulation treatments, and the need to
understand and properly regulate the activity. The additions to the Public Resources, Water and
Health and Safety Codes, plus the extensive regulations and studies that followed fully occupy the
field of well stimulation treatments, leaving no room for local regulation.

Within these and other regulatory frameworks, the oil and gas industry in California is tightly

regulated at all levels. (Wilson Dec. at § 11; see also Declaration of Dallas Tubbs at §9 9 —28.)
111

ADOPTION OF MEASURE Z
Measure Z is.a voter initiative proposed and supported by Intervenor, Protect Monterey

County. (“PMC”) The primary focus of Measure Z, and the intensive advertising campaign

! The term “Class II Injection Well refers to and includes wells which inject fluids brought to the surface in connection
with conventional oil and natural gas production, or fluids used for enhanced recover of oil or natural gas. (40 C.FR. §
144.6, subd. (b)(2).)
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surrounding it, was banning the use of hydraulic fracturing, or “fracking.”

(Phase 1 Administrative
Record (“AR”) at pp. 364, 387) |

Despite Measure Z’s obsessive focus on fracking, there is no fracking in Monterey Couﬁty.
(Wilson Dec. at § 30.) The focuséd effort to ban fracking was a “red herring” - a scam by PMC to
capitalize on national media attention focused on fracking elsewhere to trick Monterey voters into
thinking they were championing a politically charged “cause” by halting an activity that PMC admits
does not occur in Monterey. Beneath the scam, and the repeated false assurances that Measure 7,
would not affect current oil operations, lies PMC’s real ambition , which is to stop oil production in
Monterey at any cost — an ambition that will be realized if Measure Z is allowed to stand.

The practice of fracking oil wells in California has been extensively debated and regulated at
the state level through the adoption of SB-4, a comprehensive measure that acknowledges and
supports the importance of fracking to supporting the state’s policy goals of boosting oil production,
and comprehensively regulates, controls and monitors the process through the adoption of a number
of specific state wide statutes that fully occupy the regulatory field.

Notwithstanding these inconvenient truths, Measure Z’s proponents capitalized on the hype,
national hysteria and media opposition to fracking to sell the measure to Monterey County’s voters.

Two lesser promoted, but much more devastating aspects of Measure Z are a ban on the use
of land within Monterey County to support the treatment and disposal of water produced as part of
oil operations, and an outright ban on the drilling of new wells. (AR 155 — 156) Notwithstanding the
obvious negative impact of either provision, Monterey County voters were assured by Measure Z’s

proponents.that Measure Z would allow Monterey County’s 1,500 oil wells to continue operating,

2 Fracking is an oil well completion method by which a fluid - generally a slurry of water, “proppants,” which are

generally sand grains, and gels, foams and other chemicals designed to protect the wellbore and the oil producing
formation and to hold the proppants in solution - is injected through a cemented, bonded and tested steel casing into a
confined oil producing zone at high pressure. The pressurized fluid “fractures” the formation rock creating minute cracks
that extend outward from the wellbore distances of a few dozen feet. The “proppants” flow into the minute cracks
formed by the fracturing process, where they remain and act as minute pillars, holding the cracks open and creating
artificial “sandstone-like” channels thereby increasing the permeability of low permeability oil bearing formations in
order to improve the mobility of oil trapped within them, to allow the reservoir fluids to flow more freely, and in the
process to enhance both the rate, and the ultimate volume of oil that can be produced from a given well. (Wilson Dec. at
931.) Because the producing formations in Monterey County generally comprised of sand that has good natural
permeability, “fracking” would serve no purpose. (Id. at §32.)
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would allow existing wells to be “reworked via re-drilling or horizontal drilling to extend their
productive lives, and would preserve current oil jobs. (AR 364). Measure Z passed with roughly

56% of the vote. (AR 416.)

As written, Measure Z amends the Monterey County General Plan (Section 2), the Monterey
County Local Coastal Program, which encompasses the North County Land Use Plan, Big Sur Coast
Land Use Plan, Carmel Land Use Plan and Del Monte Forest Land Use Plan (Section 3), and the Fort
Ord Master Plan (Section 4) to prohibit: all use of lands in the unincorporated areas of Monterey
County in support of well stimulation tfeatments; and all drilling of new oil and gas wells in
Monterey County, and, within 5 years, to phase out all use of lands in the unincorporated areas of

Monterey County in support of oil and gas wastewater injection and impoundment. (AR 152 — 161)

Although the provision banning “fracking” will have no impact on existing operations, the
remaining two provisions will prove fatal to the conduct of existing, well established and legally
conducted oil operations within Monterey County virtually overnight. (Wilson Dec. at § 23;
Declaration of Ronald Sasaki (“Sasaki Dec.”) at § 47.)

Oil is a natural resource that in its producible form consists of hydrocarbons mixed with
connate water in porous layers within the earth that have been effectively “trapped” by other non-

porous rock. (Sasaki Dec. at § 18.) As a result, most oil wells produce water. (Sasaki Dec. at 130 and

34.) (See American Petroleum Institute v. Environmental Protection Agency (5th Cir. 1981) 661

F.2d 340, 343.) There is no way to prevent water from flowing to production wells. (Sasaki Dec. at

133)

In the case of Monterey County’s oil resources, the wells produce much more water than oil.
Generally the produced fluid at Lynch Canyon, as at San Ardo is 95% salty water and 5% oil.
(Monroe Dec. at § 26; Sasaki Dec. at § 34.) As a result, oil producers must be able to handle their
produced water, or they cannot produce oil. Historically water has either been impounded and
allowed to evaporate, or has been reinjected and modernly produced water has either been converted
to steam and reinjected, or reinjected into suitable formations approved by DOGGR and the EPA as
not being a likely source of drinking water. (Wilson Dec. at § 33; Sasaki Dec. at §37.)
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Deprived of any means of handling the hundreds of thousands of barrels of water associated
with their daily production, oil producers will be unable to produce their mineral estate. (Wilson
Dec. at § 34; Sasaki Dec. at ] 47.) |

Additionally, because oil reservoirs are essentially oil and water saturated rock, an oil well
can only drain a small radius around each oil well, and because, in the case of heavy oil projects like
Lynch Canyon and San Ardo, the mobility of water is much greater than that of heavier oil, as the
pressure around a well decreases from production, the withdrawn fluid tends to be replaced by water,
rather than oil, requiring operators to drill “infill” wells in the undrained spaces between older wells
to extract the oil trapped in those areas. (Wilson Dec. at § 36) (The process can be likened to what
happens when one tries to drink a thick milkshake through a straw, and an air pocket develops
around the straw. The only solution is to move the straw.)

With no ability to dispose of produced water, and to drill new wells, Monterey’s oil fields are
doomed. They will rapidly become uneconomic to operate and will have to be abandoned leaving
millions of barrels of otherwise recoverable oil worth billions of dollars trapped in the earth.

v
MEASURE Z IS PREEMPTED BY STATE AND FEDERAL LAW

A. California State Law Preemption

California’s Constitution empowers counties to “make and enforce within [their] limits all

local, police, sanitary or other ordinances and regulations not in conflict with general laws.” (Cal.

Const., Art X1, §7.) (Emphasis added.) County voters may, by “initiative,” propose and either adopt
or reject local legislation. (Cal Const, Art. I §§ 8 and 11, subd. (a).)
The initiative power is subject to the same constitutional constraints that limit the power of

local lawmakers. (Legislature v. Deukmejian (1983) 34 Cal.3d 658. 675.) Accordingly initiatives that

conflict with existing state law, whether by duplicating, contradicting, or entering an area fully

occupied by general law, are void. (O'Connell v. City of Stockton (2007) 41 Cal.4th 1061, 1067,

Ferrini v. City of San Luis Obispo (1983) 150 Cal.App.3d 239, 246.)

A local ordinance duplicates a state statute when it is “coextensive” with it. (Sherwin

Williams Co. v. City of Los Angeles (1993) 4 Cal.4th 893, 897.) Contradiction is found where a
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local ordinance is inimical to or cannot be reconciled with state law. (Id., at p. 898.) And a local
ordinance enters a field that has been fully occupied by state law when the Legislature has either
“expressly” manifested its intent to occupy the legal area or has “impliedly” occupied the field
affected by the ordinance. (Ibid.)

A field is “impliedly” occupied when: (1) the subject matter is so fully and completely
covered by general law as to clearly indicate that it has become exclusively a matter of state concern;
(2) the subject matter is partially covered by general law couched in such terms as to indicate clearly
that a paramount state concern will not tolerate further or additional local action; or (3) the subject
matter is partially covered by general law, and the subject is of such a nature that the adverse effect
of a local ordinance on the transient citizens of the state outweighs the possible benefit to the

locality.” (Sherwin-Williams, supra, 4 Cal.4th at p. 898.)

Where the Legislature adopts statutes governing a particular subject matter, its intent to
occupy the entire field and exclude local regulation is measured by the whole purpose and scope of

the legislative scheme. (American Financial Services, Assn. v. City of Oakland (2005) 34 Cal.4th

1239, 1252.) State regulation may be so complete and detailed as to indicate an intent to preclude
local regulation (Ibid.,) and when the Legislature adopts a general scheme for regulating a particular
subject, local control over any phases of the subject covered by state legislation ceases. (Id. at p.
1253.) Finally, if a local ordinance duplicates a state statute, it is clear that “the field sought to be

covered by the ordinance has already been occupied” (Ibid.) and the local ordinance is void.

B. Federal Preemption

Article VI of the United States Constitution says, that the Constitution, “and the laws of the
United States which shall be made in pursuance thereof; . . . shall be the supreme law of the land;
and the judges in every state shall be bound thereby, . . ..” Where state law conflicts with federal
law, the state law is "Without effect." (Cipollone v. Liggett Group (1992) 505 U.S. 504, 516.)

Federal preemption can also be express or implied. (Bronco Wine Co. v. Jolly (2004) 33

Cal.4th 943, 955.) Express federal preemption is found where Congress explicitly states that its
enactments preempt state authority. (Jones v., Rath Packing Co. (1977) 430 U.S. 519, 535.)
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Implied federal preemption is found: (i) when it is clear that Congress intended, by
comprehensive legislation, to occupy the entire field of regulation, leaving no room for the states to

supplement federal law (Rice v. Santa Fe Elevator Corp.. (1947) 331 U.S. 218, 230); (ii) when

compliance with both federal and state regulations is an impossibility (Florida Lime & Avocado

Growers. Inc. v. Paul (1963) 373 U.S. 132, 142); or (iii) when state law “stands as an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress.” (Hines v.
Davidowitz (1941) 312 U.S. 52, 67.)

Where state law expressly allows certain activities to be undertaken according to a specific
set of standards, the implication is that the specified standards are exclusive and local authorities are
preempted from imposing more stringent standards, or from making impermissible that which the

higher authority expressly permits. (Water Quality Assn. v. County of Santa Barbara (1996) 44

Cal.App.4th 732, 743 [Local law improperly seeking to impose more stringent standards on water
softeners than those imposed by state statute].) Similarly, local laws which obstruct the
accomplishment of the full purpose and objectives of Congress are nullified to the extent of that
obstruction. (Ensco, Inc. v. Dumas 1986) 807 F.2d 743, 745.) [State law improperly mandating that

hazardous waste be handled in a manner other than that deemed safest by Congress and the EPA.]

C. DOGGR has Fully Occupied the Field of Oil and Gas Regulétion in California

As explained above, Public Resources Code section 3106 establishes state policy that
encourages operators to do whatever might be necessary to “explore for and remove all hydrocarbons
from the lands in the state,” including “injection of air, gas, or other fluids into productive strata.”
The section also directs DOGGR to “supervise the drilling, operation, maintenance and abandonment

of wells so as to permit the owners and operators of wells to utilize all methods and practices known

to the oil industry for the purpose of increasing the ultimate recovery of underground hydrocarbons

and which, in the opinion of the supervisor, are suitable for this purpose in each proposed case,” and

requires the DOGGR supervisor to administer Division 3 of the Public Resources Code “so as to
encourage wise development of oil and gas resources.” (Emphasis added.) (Pub. Res. Code, § 3106,

subd. (a) and (d).
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By empowering the DOGGR supetrvisor to supervise the “operation” of wells so as to permit
operators to use “all methods and practices” for the purpose of “increasing the ultimate recovery of
underground hydrocarbons” the Public Resources Code leaves no room for local governments to
regulate those practices through their land use policies.

That was the conclusion reached in 1976 by the California Attorney General in a published
opinion addressing the preemptive intent of Public Resources Code section 3106 and Division 3 of
the Public Resources Code. (59 Ops.Cal.Atty.Gen. 461 [RIN, Ex. 32].) According to the Attorney
General, those laws preempt nearly all local regulations of oil and gas production so that the state
may “conserve, protect and prevent waste of those resources while simultaneously encouraging the
ultimate recovery of them.” (Id., at p. 469.) The Attorney General explained that preemption is
necessary because “[o]il, gas and geothermal resources are flung far and wide around the state; to
leave the simultaneous regulation of their development to various local entities would subject
development of the state’s fuel resources to the ‘checkerboard of regulations[.]’” (Id. at p. 477.)

The Attorney General further stated that while local governments may institute “more
stringent, supplemental regulations” based on local land use concerns, those regulations may “not
conflict with, interfere with, or frustrate the state’s regﬁlation for purposes of conservation and
protection of resourcés.” (Id. at p. 479.) In short, the Attorney General concluded any regulation on
the “manner” of production short of “a complete prohibition of oil and gas activity” within a
specified area is preempted. (Id. at pp. 478-79.)

D. The Ban on Land Uses Supporting Well Stimulation Treatments is Preempted by SB-4

Measure Z’s first “land use policy,” -LU-1.21 amends the Monterey County General Plan by
prohibiting “/t]he development, construction, installation, or use of any facility, appurtenance, or
above-ground equipment, whether temporary or permanent, mobile or fixed, accessory or principal,
in support of well stimulation treatments” within the unincorporated areas of Monterey County. By
banning the presence or use on the surface of equipment and facilities “used” for Well Stimulation

Treatments (“WST”), LU-1.21 must be regarded as expressly banning WST itself. >

® The disingenuous limitation to “above-ground” activities is an obvious pretext. Measure Z’s focus, as a whole, is on
sub-surface, not surface activity. (See Measure Z Findings 3, 4, 5, 7, and 9 — AR 152 — 153.) There is no meaningful

PHASE ONE BRIEF BY EAGLE PETROLEUM LLC.
11




OO0 3 Y R WD

NN NN N NN e = s e e e e
o = Y e LS =N~ - - BN B e R ) B SO U8 N S =)

Because the Safe Drinking Water Act (42 USC §§ 300f., et seq.) (SDWA) specifically
excepts hydraulic fracturing operations related to oil and gas wells from its scope, (42 U.S.C. §
300h., subd. (d)(1),) the states may regulate the use of WST. In California, responsibility for
regulating to development and production of the state’s oil and gas resources, including the use of
WST has long rested with DOGGR.*

Public Resources Code section 3106 allows operators to do whatever might be necessary to
“explore for and remove all hydrocarbons from the lands in the state,” including “injection of air,
gas, or other fluids into productive strata,” and directs DOGGR to “supervise the drilling, operation,
maintenance and abandonment of wells so as to permit the owners and operators of wells to utilize

all methods and practices known to the oil industry for the purpose of increasing the ultimate

recovery of underground hydrocarbons and which, in the opinion of the supervisor, are suitable for
this purpose in each proposed case.” (Pub. Res. Code, § 3016, subd. (a), (b), and (d).)
Notwithstanding this general provision, in 2013 the California legislature focused directly

on WST by enacting SB-4, “a comprehensive and exhaustive statutory framework for regulating oil

and gas well stimulation practices.>”

In its findings in support of SB-4 the California legislature expressly found, inter alia:

o The hydraulic fracturing of oil and gas wells in combination with technological
advances in oil and gas well drilling are spurring oil and gas extraction and exploration
in California [and that] [o]ther well stimulation treatments, in addition to hydraulic
fracturing, are also critical to boosting oil and gas production.

difference, for example, in the effect of “using” a tank truck (above-ground mobile equipment) on a public road to
deliver water for agricultural use, versus the effect of using a similar model tank truck on the same public road to deliver
water for use in an oil well stimulation activity — yet one activity is banned and the other is permitted based solely on the
nature of the activity being supported.

4 The EIR prepared by DOGGR under the directive supplied by SB4 concluded, among other things, that “under the
statutory scheme now in place, DOGGR has exclusive legal jurisdiction over, and thus ‘occupies the field’ regarding
‘subsurface regulation’ [meaning] that no other State or local agencies can impose regulations or mitigation on top of
those imposed by DOGGR in that context.” (See RJN Ex.26, Final SB4 EIR at C 2-44.)

° The Final Senate Floor Analyses of SB-4 dated September 12, 2013 describes SB-4 as a comprehensive regulatory
program for oil and gas well stimulation treatments (e.g., hydraulic fracturing, acid well stimulation), which includes,
among other things, a study, the development of regulations, a permitting process, and public notification and disclosure.
(See RJN, Ex. 31.)
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e The Legislature encourages the use or reuse of treated or untreated water and produced
water for well stimulation treatments and well stimulation treatment-related activities.”
(Emphasis added.)(See SB-4, Sectionl, subd. (a) - (¢).( RIN. Exhibit 63 at p. 4)

SB-4’s definitions of “Well Stimulation Treatments” (Pub. Res. Code, § 3157,) “Hydraulic

Fracturing” (Pub. Res. Code, § 3152,) and “Acid Well Stimulation Treatment” (Pub. Res. Code, §
3158,) are largely mirrored in Measure Z’s ban on well stimulation treatments. (See Measure Z —

LU-1.21, at ]2 (AR 155.))

Rather than banning WST, SB-4 promotes continuation and study of the use of WST and
directs the Secretary of the Natural Resources Agency to undertake an independent scientific study
on WST, including acid well stimulation and hydraulic fracturing treatments. (Pub. Res. Code
§3160, subd. (a).) Measure Z’s ban on WST obstructs the Legislature’s mandated study by banning
the very practices the legislature wishes to review and understand.

SB-4 also directed DOGGR to prepare an extensive Environmental Impact Report to provide
the public with information related to any potential environmental impacts caused by WST in the
state. (Pub. Res. Code, § 3161, subd. (b)(3), which DOGGR published on July 1, 2015.

SB-4 also specifically authorizes DOGGR to allow WST if specific conditions are met, and
requires DOGGR, in consultation with a number of other state regional and local agencies where
WST may occur, to adopt rules and regulations specific to WST, (Pub. Res. Code §3160, subd. (b))
and, in collaboration with those agencies to identify and delineate the existing statutory authority and
regulatory responsibility relating to WST, (Pub. Res. Code, § 3160, subd. (c)(1),) and to thereafter
enter into agreements with each of those agencies clearly delineating their respective authority,
responsibility, and notification and reporting requirements. (Pub. Res. Code, § 3160, subd. (¢)(2).)

SB-4 requires operators conducting WST to first apply for and obtain a valid, approved
permit from DOGGR, (Pub. Res. Code, § 3160, subd. (d)(1),) requires operators to provide a copy of
the approved WST permit to specified tenants and property owners prior to commencing a WST.
(Pub. Res. Code, § 3160, subd. (d)(6).) SB-4 also requires operators to notify DOGGR at last 72
hours prior to the actual start of any WST so that DOGGR can witness the treatment (Pub. Res.
Code, § 3160, subd. (d)(9),) and requires operators to post specified information on the WST on
DOGGR’s website within a fixed time after the completion. (Pub. Res. Code, § 3160, subd. (g).)
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WST permits are valid for one year (Pub. Res. Code, § 3160, subd. (d)(4),) and DOGGR
must provide a copy of each permit it issues to specific boards and entities and post each permit on a
publicly accessible portion of its Web site. (Pub. Res. Code, § 3160, subd. (d)(5).) DOGGR must
also perform random periodic spot check inspections during WST (Pub. Res. Code, § 3160, subd.
(D,) and suppliers are restricted in their ability to keef) secret the chemical composition of additives
used in a WST by claiming the information is a trade secret. (Pub. Res. Code, § 3160, subd. (j).)

SB-4 also imposes substantial monetary penalties on those who violate specified provisions
relating to WST (Pub. Res. Code, § 3236.5),) allows the charges levied on persons who operate or
own interests in oil or gas wells to be deposited into the Oil, Gas, and Geothermal Administrative

Fund (Pub. Res. Code, § 3401, subd, (a)),) and permits the money to be used for all costs associated

~with (A) WST, including scientific studies required to evaluate the treatment, inspections, and any

air and water quality sampling, monitoring, and testing performed by public entities, and (B) the
costs of the State Water Resources Control Board and the regional water quality control boards in
carrying out specific responsibilities relating to well stimulation and groundwater monitoring, as
specified. (Pub. Res. Code, § 3401, subd. (b).)

Finally, SB-4 requires the State Water Board to develop groundwater monitoring model
criteria to be implemented either on a well-by-well basis or on a regional scale, on how to conduct
appropriate monitoring on individual oil and gas wells subject to a well stimulation treatment in
order to protect all waters designated for beneficial uses and prioritize the monitoring of groundwater
that is or has the potential to be a source of drinking water. (Water Code, § 10783.)

After SB4 was enacted DOGGR developed and implemented comprehensive statewide
regulations for permitting, promoting and studying WST. (14 Cal. Code of Regs., §§ 1780, ef seq.)

Those regulations:

e Prescribe 9 separate conditions that must be met in each case where WST is
conducted. (14 Cal. Code of Regs., § 1782.)

e Require that a permit application be submitted prior to conducting a WST (Id., at §
1783) and set forth 31 separate requirements for each application. (Id., at § 1783.1.)

e Compel operators conducting WST to hire an independent third party to identify and
notify all surface owners and neighbors of the planned WST.. (Id., at § 1783.2.)
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e Allow surface owners to obtain water testing at the operator’s expense. (Id., at §
1783.3.)

e Establish general requirements and parameters for groundwater testing. (Id., at §
1783.4)

o Require the performance of well stimulation treatment area analyses during and
following the WST and sets forth requirements for such analyses. (Id., at § 1784.)

e Require pressure testing and cement evaluation before any WST takes place. (Id., at §§
1784.1 and 1784.2.)

e Set forth monitoring requirements for each WST, and requirements that the WST be
terminated and DOGGR notified if certain parameters are exceeded. (Id., at § 1785.)

¢ Provide for 10 days of monitoring of seismic activity in the area of each WST. (Id., at §
1785.1.)

e Establish 8 distinct requirements for storing and handing WST fluids and wastes. (I1d.,
at § 1786.)

¢ Require monitoring and testing each well that has undergone a WST to determine
whether a well breach has occurred. (Id., at § 1787)

e Sets forth the requirements for public disclosure of 19 specific categories of
information within 60 days after each WST. (Id., at § 1788.)

e Requires each operator to submit a detailed report of each WST to DOGGR within 60
days after completion of each WST. (Id., at § 1789.)

Local ordinances which substantially duplicate state statutes are invalid. (Pipoly v. Benson

(1942) 20 Cal.2d 366, 37].) Yet, Measure Z does exactly that. Through operation of LU-1.21,
Measure 7 bans WST, and Section 6 of Measure 7 supplants the carefully drafted permitting
provisions of the Public Resources Code and the California Code of Regulations with different,
additional and wholly inconsistent criteria to be applied by the County Board of Supervisors through
a cumbersome hearing process to decide whether a given WST should be allowed to avoid a taking.
Locally enacted bans on activities permitted by the state under comprehensive field-
occupying legislation and an extensive regulatory framework have consistently been invalidated by

California courts as inimical to accomplishment of the state law’s policies. (Sherwin-Williams,

supra, 4 Cal.4dth at p. 898.) Both Water Quality Assn, v. County of Santa Barbara (1996) 44

Cal.App.4th 732, and Water Quality Assn. v. City of Escondido (1997) 53 Cal.App.4th 755

addressed the problem in the context of local ordinances affecting the installation of water softening
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devices permitted under state law by banning, or imposing stricter requirements on water softening
equipment than those contained in state statutes.

Just as Measure Z attempts to do, the County of Santa Barbara in Water Quality Assn. v.

County of Santa Barbara, supra, permitted its public works director to impose standards on water

softeners more stringent that those established by the State. The court in each instance invalidated
the offending local ordinance because they directly conflicted with the state statute. (Id., at p. 741.)

Measure 7’s ban on WST not only conflicts with and frustrates the policy goals established in
Public Resources Code section 3106 as well as the state objectives expressed in the comprehensive
statutory and regulatory structure established by the state to promote and regulate WST, it stands in
complete defiance of collaborative approach to WST mandated by SB-4.

“If the preemption doctrine means anything it means that a local entity may not
pass an ordinance, the effect of which is to completely frustrate a broad,
evolutional statutory scheme enacted by the Legislature.” (Fiscal v. City and
County of San Francisco (2008) 158 Cal.App.4th 895, 911.)

E. . The Ban on Land Uses for Water Injection is Preempted by State and Federal Law

Measure Z’s second “land use policy,” LLU-1.22 prohibits “/¢]/he development, construction,
installation, or use of any facility, appurtenance, or above-ground equipment, whether temporary
or permanent, mobile or fixed, accessory or principal, in support of oil and gas wastewater
injection or oil and gas wastewater impoundment” within the unincorporated areas of Monterey
County.® (AR 155) LU-1.22 defines “oil and gas wastewater injection” as “injection of oil and gas
wastewater into a well for underground storage or disposal (AR 156) and further defines “oil and
gas wastewater” as “wastewater brought to the surface in connection with oil or natural gas
production, including flowback fluid and produced water.” (AR 156)

Because produced water must be handled in some manner, by banning the presence or use |
on the surface of equipment and facilities used for injection or impoundment of oil and gas
wastewater, LU-1.22 must be regarded as expressly banning injection or impoundment of water

produced from wells within Monterey County itself,”

6 See fn. 1.

7 The ban is total. Although Section 1 of Measure Z states that its purpose is to “prohibit and phase out land uses in
support of oil and gas wastewater disposal using injection wells or disposal ponds in the County’s unincorporated area,”

PHASE ONE BRIEF BY EAGLE PETROLEUM LLC.
16




Nl B I = SR U R S Y

NN NN N NN NN e e e e = e e e e
o= T e Y S =T N o Lo B e R Y e S S e\ a «)

The Safe Drinking Water Act (42 USC §§ 300 £., ef seq.) (“SDWA”), brought nationwide
consistency to underground injection practices that had long been regulated by states such as
California, directs the Administrator of the U.S. EPA to regulate underground injection throughout
the United States in order to prevent underground injection which “endangers drinking water
sources” as defined in the SDWA. (42 U.S.C. § 300h, subd. (b)(1). Subsection (d) of section 300h
of the SDWA specifies that “[u]nderground injection ‘endangers drinking water sources’ if such
injection may result in the presence in underground water which supplies, or can reasonably be
expected to supply any public water system of any contaminant, and if the presence of such
contaminant may result in such system’s nét complying with any national primary drinking water
regulation or may otherwise adversely affect the health of persons.”

The SDWA deals directly with the oil and gas industry, expressly avoiding any effort to

regulate “fracking”® and prohibiting the adoption of requirements which “interfere with or impede

(A) the underground injection of brine or other fluids which are brought to the surface in

connection with oil or natural gas production . . . operations, or (B) any underground injection for

the secondary or tertiary recovery of oil or natural gas, unless such requirements are essential to

assure that underground sources of drinking water will not be endangered by such injection.”” (42
U.S.C. § 300h, subd. (b)(2).) (Emphasis added.)

In establishing UIC programs under the SDWA “[Congress] contemplated regulation, not
prohibition, because of the importance of avoiding needless interference with energy production and

other commercial uses.” (W. Neb. Resources Council v. U.S. EPA (8th Cir. 1991) 943 F.2d 867, 870.)

suggesting that only injection and impoundment activities within the county would be affected, the absence of a comma
following “disposal” indicates that it is the “support activity” that must occur within the county, not injection or
impoundment. This is confirmed by the fact that nothing in the express wording of LU-1.22 limits the injection or
impoundment activity to Monterey County. As worded, LU-1.22 would prohibit any “support activity” (e.g. the use of a
vacuum truck (mobile equipment)) within the unincorporated area of Monterey County to transport water, even if the
supported injection or impoundment of that water occurred outside of Monterey County and was properly permitted and
completely legal where it occurred.

® The SDWA specifically excepts underground injection of fluids used for hydraulic fracturing operations related to oil
and gas wells (42 U.S.C. § 300h., subd. (d)(1).

® Measure Z’s prohibition on undergrouhd injection is not “essential to assure” that underground sources of drinking
water are not endangered as DOGGR and/or EPA have already determined that petitioners’ underground injection
activities will not endanger any potential underground source of drinking water, and should continue. (RIN Ex. 30.)

PHASE ONE BRIEF BY EAGLE PETROLEUM LLC.
17




o e Y Y S

NN DN NN N NN e e e s e e e
K NN N AW = O D N Y R WNY = O

The SDWA directs the EPA Administrator to establish proposed regulations for State
underground injection control programs (42 U.S.C., § 300h, subd. (a)(1), and to publish a list of
each State for which the Administrator determines that an underground injection control (“UIC”)
program may be necessary. (42 U.S.C., § 300h-1, subd. (a).) Under the SDWA a state may obtain
“primacy” in establishing and enforcing its UIC program, so long as the state adopts a program that
meets the requirements of the SDWA. (42 U.S.C., § 300h-1, subd. (b).)

On April 20, 1981 California sought primacy for DOGGR in regulating underground
injection for Class II injection wells, asserting that DOGGR had “effectively supervised and
regulated underground injection activity related to oil and natural gas production” for the preceding
37 years. (RIN, Exhibit 75.) On September 29, 1982 DOGGR and the U.S. EPA entered into a
Memorandumof Agreement establishing the responsibilities and procedures to be used by DOGGR
in administering California’s UIC program. (RJN, Exhibit 73.) DOGGR has continued to exert
primacy over California’s UIC program since that time and in conjunction with the California Water
Boards continues to implement and administer the state’s UIC program. (RJN, Exhibit 68.)

The SDWA and the regulations that implement it are comprehensive, and describe the

conditions under which a geologic formation can be considered an underground source of drinking

water. (“USDW?”) (40 C.F.R. § 146.3) establish criteria for “exempted aquifers”lo (40 CFR. §
146.4.) and set requirements for permitting Class Il injection wells. (40 C.F.R., § 146.24.)

40 C.F.R. § 146.3 provides, in relevant part, that an aquifer or a portion thereof which meets the criteria for an
"underground source of drinking water" in § 146.3 may be determined to be an "exempted aquifer" for Class II wells if:

(a) It does not currently serve as a source of drinking water; and
(b) It cannot now and will not in the future serve as a source of drinking water because:

(1) Tt is mineral, hydrocarbon or geothermal energy producing, or can be demonstrated by a permit applicant as
part of a permit application for a Class IT or III operation to contain minerals or hydrocarbons that considering
their quantity and location are expected to be commercially producible.

(2) Ttis situated at a depth or location which makes recovery of water for drinking water purposes economically
or technologically impractical; '

(3) ltis so contaminated that it would be economically or technologically impractical to render that water fit for
human consumption; or

(4) Ttis located over a Class III well mining area subject to subsidence or catastrophic collapse; or

(c) The total dissolved solids content of the ground water is more than 3,000 and less than 10,000 mg/1 and it is not
reasonably expected to supply a public water system.
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California has adopted extensive regulations implementing its UIC program. (See, e.g. 14
Cal. Code of Regs., §§ 1722, et seq.) Those regulations are expressly “statewide in application for

onshore drilling, production and injection operations.” (14 Cal. Code of Regs., § 1712.)

Measure Z’s outright ban on underground injection of produced water, even where such
injection has been expressly permitted by DOGGR through the state’s UIC program, ignores the
SDWA’s prohibition against unnecessary interference with oil and natural gas production and

thereby directly interferes with the SDWA and the federal and state regulations created under it.

In EQT Production Co. v. Wender (S.D. W. Va. 2016) 191 F.Supp.3d 583 (hereafter “EQT”)

the U.S. District Court for the Southern District of West Virginia held similar local ban on the
temporary or permanent storage of “wastewater” in UIC wells to be preempted by the SDWA and
therefore invalid. Like DOGGR in the present case, in EQT the West Virginia Department of
Environmental Protection (“DEP”) held primacy over that state’s UIC program and, like DOGGR,
had promulgated the necessary regulations to establish its UIC program. (Id., at p. 599.)

Noting that “the SDWA specifically prohibited a state’s UIC permitting program, whether
administered by the EPA or the state, from banning the underground injection of oil and gas
wastewater, (Id. at p. 601, citing 42 U.S.C. §§ 300h, subd. (b)(2), 300h-1, subd. (c)(1)) the court in
EQT held the local prohibition on disposal of produced wastewater through underground injection
“directly violate[d]” the SDWA (Id., at p. 601.) and further held that “[t]he county cannot unilaterally
prohibit conduct that federal and state law both expressly permit.” (Id. at p. 602.)

Measure Z’s ban on wastewater injection is similar, but broader than ban disallowed by EQT,
because by banning surface activities, it reaches beyond Monterey’s boundaries and bans injection or
impoundment of water produced from Monterey County’s wells anywhere. As such, Measure Z
directly obstructs the SDWA’s goal of interfering with the injection of water produced in connection

with oil and gas operations only if such interference is essential to protect drinking water — a

determination that the SDWA delegates to DOGGR and the EPA — not Monterey County.

Where local regulation “stands as an obstacle to the accomplishment and execution of the

full purposes and objectives of Congress” it is preempted. (Crosby v. National Foreign Trade

Council (2000) 530 U.S. 363, 373; Capital Cities Cable v. Crisp (1984) 467 U.S. 691 [finding
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obstacle preemption where compliance with state law required deletion of portions of out-of-state
cable television transmissions in violation of federal laws prohibiting deletion].)
Even where some measure of local regulation is permitted, however, a total ban on an activity

permitted or encouraged by the state is not allowed. (Great West Shows v. County of Los Angeles

(2002) 27 Cal.4th 853, 867-868.) In Great West, relying on several federal decisions under the
federal Resource Conservation and Recovery Act (“RCRA”) the court explained that “the RCRA
has, as one of its main purposes to ‘develop waste management practices that facilitate the recovery
of valuable materials and energy from solid waste’,” and that the RCRA therefore “did not permit an
‘explicit or de facto ban of an activity’ but allowed an ordinance that falls short of imposing a total
ban on encouraged activity . . . so long as it is supported by a record establishing that it is a
reasonable response to legitimate local concern for safety or welfare.” (Id., at p. 868.)

The similarities between RCRA and the SDWA are striking. Both regulatory regimes
establish comprehensive systems to manage certain encouraged, and inevitable, activities—i.e.,
management of hazardous waste and management of wastewater—that could, if regulated
improperly, potentially threaten human health and the environment and both rely on supplementary
state and local regulations to fully realize their purpose. And neither can tolerate local abuse of the
privilege of participating in their regulatory solution.

As explained in Ogden Environmental Services v. San Diego, (S.D. Cal. June 7, 1988) 687 F.

Supp. 1436 [holding preempted a city’s requirement for conditional use permit for facilities engaged

in certain hazardous waste research activities] -

A county cannot . . . arrogate to itself the power to enact a measure that as a practical
matter cannot function other than to subvert federal policies concerning the safe
handling of hazardous waste. (Citation) . . [[]f every locality were able to dodge
responsibility for and participation in this program through artfully designed
ordinances, the national goal for safe, environmentally sound toxic waste disposal
would surely be frustrated." (Citation)” (Id., at p. 1446)

Measure Z’s ban on activities that support sound management of the produced water
inevitably produced during oil production, and its de facto ban on UIC itself, subject to a vague

“exception” process to be administered by the county, collide head on with the SDWA and its
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implementing UIC program, just as the local Conditional Use Permit requirement in Ogden
conflicted with RCRA. Measure Z is preempted and void as a result.
F. The Ban on Drilling New Wells is Preempted by State Law

Measure Z’s third “land use policy,” -LU-1.23 prohibits “/t]he drilling of new oil and gas
wells” within the unincorporated areas of Monterey County. (AR 155) As defined in LU-1.23 an “oil
and gas well” is any well “drilled for the purpose of exploring for, recovering, or aiding in the
recovery of, oil and gas.” (AR 155) Through use of the word “aiding,” LU-1.23 bans not only wells
drilled to produce oil and gas, but steam injection, observation, monitoring, and even water wells
drilled to replace the produced water, whose re-use as injected steam is banned by LU-1.22.

As discussed above, the California Legislature has for decades “encourage[d] the wise
development of oil and gas resources” (Pub. Resources Code, § 3106, subd. (d),) has “declare[d] as
a policy of this state that an oil and gas lease is deemed to allow an operator “having in mind the best
interests of the lessor, lessee, and the state in producing and removing hydrocarbons” to do whatever
might be necessary to “explore for and remove all hydrocarbons from the lands in the state,”
including “injection of air, gas, or other fluids into productive strata” (Pub. Resources Code, § 3106,
subd. (b)) and has appointed DOGGR to supervise and regulate oil and gas operations.

DOGGR has promulgated extensive regulations to fulfil its legislative mandate. (See Cal.
Code of Regs., tit. 14, §§ 1681-1998.2.) These regulations reinforce the Legislature’s clear intent to
preempt local ordinances that arbitrarily prohibit such ordinary production practices as management
of produced water, drilling and completing new oil wells needed to develop an oil field and drilling
and use of steam injection and monitoring wells to maintain, enhance and maximize production.

But Measure Z was not advertised as a “complete prohibition of oil and gas acti\;ity.” To the
contrary, Measure Z’s proponents made much of their claim that Measure Z would allow existing oil
operations to continue unaffected (AR 364 [stating that Measure Z “allows Monterey County’s 1,500
oil wells to continue operating and allows existing wells to be re-worked via re-drilling, or horizontal
drilling, to extend their productive lives”]) and derided claims to the contrary. |

Notwithstanding those claims, Measure Z’s implementation will quickly and decisively end
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oil production within Monterey County, not by prohibiting all oil and gas activity, but by banning
inseparable parts of the production process and by forcing oil companies to re-deploy capital.
(Wilson Dec. at § 24.) The impact of the ban on handling produced water is discussed above, but in
the case of new wells, particularly in a heavy oil environment, the need to drill new wells both for
production and steam injection is a fact of life, and a ban on the ability to do so is a death sentence.

It is neither economically possible nor scientifically prudent to drill all of the wells that might
be needed to fully develop an oil field at its inception, not only because of immense cost but also
because an operator cannot know what wells might be needed, and where they should be located
until the results of earlier development are known. (Wilson Dec. at § 37) In recognition of that fact,
Public Resources Code section 3602.1 provides that where a parcel of land contains hydrocarbons
too heavy or viscous to produce by normal means, “the [DOGGR] supervisor may approve proposals
to drill wells wherever he deems advisable for the purpose of proper development of such
hydrocarbons by the application of pressure, heat, or other means for the reduction of oil viscosity . .
.’ Measure Z’s ban on new wells collides directly with this mandate and authority.

Acknowledging that in certain instances, a local regulatory authority may impose reasonable

limitations on where an activity can be undertaken based on specific, and legitimate local health and

safety concerns, (See, e.g. Big Creek Lumber Co. v. County of San Mateo (1995) 31 Cal.App.4th ,

418, 424-425 [holding a zoning ordinance prohibiting logging activity within 1,000 feet of dwelling
to be a valid exercise of the county’s zoning power based upon specific health and safety concerns],)

and even if viewed as a “zoning measure,” Measure Z fails as an “arbitrary and irrational use of

power, having no substantial relation to the public health, the public morals, the public safety or the

public welfare in its proper sense." (Nectow v. Cambridge (1928) 277 U.S. 183, 187-188) because it

does not isolate new wells to certain parts of the County based on local environmental concerns.'!

' Although in “Finding 11” Measure Z purports to justify its total ban on new oil wells by extolling the “beautiful scenic
qualities of Monterey County, citing as examples, Pinnacles National park, Monterey Bay National Marine Sanctuary,
Elkhorn Slough, Los Padres National Forest, Ventana Wilderness, Point Lobos, Jack’s Peak, Silver Peak Wilderness, and
Big Sur, that list of locations and any concerns over protecting those areas are irrelevant to Section 2 of Measure Z which
amends Monterey County’s General Plan since (a) those areas do not contain any known deposits of oil or gas; (b) there
are no oil production activities ongoing or planned in those areas; and (c) Measure Z does not restrict its ban just to the
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Instead, by arbitrarily allowing existing oil wells to remain, but dictating that no new wells
may be drilled within established oil field boundaries, Measure Z dictates “how” oil production must
be conducted throughout the entire County. As such it is preempted by DOGGR’s authority and is
void. (Big Creek Lumber Co. v. County of San Mateo, supra, 31 Cal.App.4th at p. 425.)

v
MEASURE Z IS NOT SEVERABLE

Measure Z includes a severability section (AR 161) stating the voters would have adopted
“each section, s{lbsection, paragraph, subparagraph, sentence, clause, phrase, part or portion thereof”
even if one or more of the other similar aspects of the Measure were declared invalid or
unconstitutional. Inclusion of this provision is not dispositive.

To be severable, it must be possible to “mechanically” or “grammatically” sever the valid and
invalid provisions (i.e. it must be possible to separate the valid and invalid parts by paragraph,
sentence, clause, phrase, or even single words); then, the severed sections must be capable of
independent application and enforcement; finally, there must be a determination that the legislative
body would have adopted the surviving provision had it foreseen the partial invalidation of the

statute. (People's Advocate, Inc. v. Superior Court (1986) 181 Cal.App.3d 316, 330.). Of the three,

the last requirement, “volitional severability” is the most important. (Katz v. Children’s Hosp. (9th

Cir. 1994) 28 F.3d 1520, 1531.)
To be volitionally severable, “[tlhe remaining portions must constitute an independent
operative expression of legislative intent, unaided by the invalidated provisions . . . [and cannot] be

inextricably connected to them by policy considerations.” (Barlow v. Davis (1999) 72 Cal.App.4th

1258, 1263.) In the context of an initiative, “[t]he test is whether it can be said with confidence that
the electorate’s attention was sufficiently focused upon the parts to be severed so that it would have

separately considered and adopted them in the absence of the invalid portions.” (Gerken v. Fair

Political Practices Comm’n (1993) 6 Cal.4th 707, 714-715.) When applying this test, courts

da ¢4

county’s “scenic areas.” San Ardo, Lynch Canyon and the remainder of Southeast Monterey County are notably not on
the list because they are not and never have been tourist meccas.
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“consider legislative history or the voter guidance materials presented with a proposed statute,” as
well as the text of the initiative. (Id., at p. 700.)

Examining the text of Measure Z, and the related voter materials, it cannot “be said with
confidence” that if either the WST ban or the UIC ban is declared to be inValid, County voters would
have approved the other provisions of the initiative. This is so because Measure Z in was packaged,
marketed and sold as though it was a single unified enactment, even though it directly affects three
distinct fields that the state and federal legislatures has spent years studying and separately
regulating. Despite the well recognized distinctions between the three areas impacted by Measure Z,
the initiative confusingly melds its ban on WST conducted under SB-4, with its effective ban on
otherwise legally permitted water injection under the SDWA, and its ban on drilling DOGGR
approved new wells, into a tangled web on inconsistency. (AR 364.)

Based on the inseparable and confused manner in which the issues were presented, and their
irrelevant and obsessive focus on “fracking,” a practice that does not occur in Monterey County and
water injection the Measure Z proponents claimed, incorrectly, had affected “protected aquifers,” it
is by no means clear that the electorate would have approved the measure if they had been asked to
adopt one without the other, because it is by no means clear that the materials provided allowed
anyone to focus separately on either, and because even though they are separate, the proponents
presented them as inextricably linked.

Despite the fact hydraulic fracking has been used for 70 years and over 1 million wells have
been fractured, (Wilson at § 50) “fracking” was presented to the voters as a “new, untried”
technology whose side effects were unknown. “Water injection” a practice that has been safely
conducted virtually since the first commercial oil well was completed was tarred with the same
brush, and the effect of banning it masked by false assurances that existing oil production would be
unaffected. As a resulting there is no reason to believe that the electorate would have approved the
water injection portion of Measure Z without the specific inclusion of “fracking” as a target.

Similarly, the attack on water injection, which focused on false and misleading suggestions

that injection had occurred into “protected aquifers,” implied that “fracking” would occur in a
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“protected aquifer,” making it unlikely the “fracking ban” would have passed without inclusion of
references to the reported fact that some water injection had occurred into portions of exempt
aquifers outside the exempt areas, requiring the operators to seek enlarged permits.

The result is more decisive when the new well prohibition is considered, since “new wells”
are not mentioned in connection with the arguments pressed in support of the WST and UIC bans. In
fact, the only specific reference to the merits of the new well prohibition is an attempt to minimize
the impact of the other prohibitions by incorrectly assuring voters that Measure Z allows most wells
in the County to continue operating and “preserves current oil jobs and County tax revenue” (AR
364) and arguing, albeit, incorrectly, that the existing number of wells is sufficient.

As there is no reason in logic to suppose that the voters would have voted to ban new oil
wells, particularly within established and developing oil fields, in the absence of the scare-mongering
references to “fracking” and wastewater causing disease and local catastrophe, the new well ban
must fall with the remainder of Measure Z.

VI
THE MERE ENACTMENT OF MEASURE Z CONSITUTES A REGULATORY TAKING

The Takings Clause to the U.S. Constitution, and its California counterpart, guarantee that
private property shall not be taken without just compensation. (U.S. Const. Amend. V; Cal. Const.
art. I, § 19.) This constitutional protection covers not only physical takings of property, but also
regulatory takings. (See Lucas v. S.C. Coastal Council (1992) 505 U.S. 1003, 1014 [while property

may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking].)*“The
test to be applied in considering a facial challenge is straightforward. A statute regulating the uses
that can be made of property “goes too far “effects a taking if it 'denies an owner economically viable

use of his land.” (Keystone Bituminous Coal Ass'n v. DeBenedictis (1987) 480 U.S. 470, 495.)

In Lucas, for example, the U.S. Supreme Court found that all economically viable use of the
landowners’ beachfront property had been eliminated when state law barred the landowner from
erecting single-family homes after the landowner purchased the property expressly for that purpose.

(Lucas v. S.C. Coastal Council, supra, 505 U.S. at p. 1008-1009.)
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Regulatory takings are not confined to use of the surface. Courts have long recognized that
prohibiting a landowner from extracting natural resources from his land can constitute a taking. In

Pennsylvania Coal Co. v. Mahon (1922) 260 U.S. 393 the Supreme Court held that a property

restriction prohibiting coal mining that would “cause the subsidence of, among other things, any
structure used as human habitation” constituted a taking. (Id. at pp. 415-416.)
Under California law a landowner has a property right in oil and gas beneath the surface, not

in the nature of an absolute title to the oil and gas in place, but as an exclusive right to drill upon his

property for these substances. ((Braly v. Board of Fire Com’ss of City of Los Angeles (1958) 157
Cal.App.2d 608, 612)

This right inhering in the owner by virtue of his title to the land is a valuable right
which he may transfer. The right when granted is a profit a prendre, a right to remove
a part of the substance of the land. A profit a prendre is an interest in real property in
the nature of an incorporeal hereditament. (Citation.) Under the usual oil and gas lease
the owner confers on the lessee for the term of the lease an exclusive right of profit to
drill for and produce oil, the lessee usually returning to the lessor for the privilege
granted a rent or royalty measured by a fraction of the oil produced. (Dabney-
Johnston Oil Corp. v. Walden (1935) 4 Cal.2d 637, 649.)

California law recognizes that the right to extract oil and gas from a property “is as much
entitled to protection as the property itself, and the undue restriction of the use thereof is as much a

taking for constitutional purposes as appropriating or destroying it.” (Braly v. Board of Fire Com’rs

of City of Los Angeles, supra, 157 Cal.App.2d at p. 614.)

Measure Z’s Ban on Land uses in Support of Oil and Gas Wastewater Injection and Oil and

Gas Wastewater Impoundment (LU-1.22 — AR 155) and is ban on “Land Uses in Support of Drilling

New Oil and Gas Wells (LU-1.23 — AR 156) eliminate all ability to access, develop and produce the

oil and gas resources Eagle gnd the other petitioners have a right to develop and produce and thereby

deprives the petitioners of all economically viable use of their real property right to extract oil and

gas from the lands they either own or lease.

A. Measure Z’s Ban on Land Use in Support of Wastewater Handling Causes a Taking
Measure Z’s second “land use policy,” LU-1.22 prohibits “/t/he development, construction,

installation, or use of any facility, appurtenance, or above-ground equipment, whether temporary
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or permanent, mobile or fixed, accessory or principal, in support of oil and gas wastewater
injection or oil and gas wastewater impoundment” within the unincorporated areas of Monterey
County.12 (AR 155) “Oil and gas wastewater injection” is defined as “injection of oil and gas
wastewater into a well for underground storage or disposal (AR 156) and “oil and gas wastewater”
is defined as “wastewater brought to the surface in connection with oil or natural gas production,

including flowback fluid and produced water.” (AR 156)

The term “produced water” is similarly defined in California as “resulting water that is
produced as a byproduct of crude oil or natural gas production, (17 Cal.. Code of Regs, § 95102,
subd (a)(370)), and as “water extracted from the earth from an oil or natural gas production well that
is separated from oil or natural gas after extraction.” (19 Cal. Code of Regs., § 2735.3, subd. (nn).)

Federal regulations define “produced water” in like manner. (See e.g. 40 CFR §§ 68.3,
63.761, and 60.543 [“water extracted from the earth from an oil or natural gas production well that
is separated from oil or natural gas after extraction.”]; 40 CFR § 49.4163 subd. (a)(2) [“water that is
separated from extracted reservoir fluids”]; and 40 CFR § 435.11, subd. (bb); 40 CFR 435.33, subd.
(v); and 40 CFR § 435.41, subd. (bb) [water “brought up from the hydrocarbon-bearing strata”].)

Courts have likewise focused on the source as opposed to content as the guiding factor to

determine whether water is “produced water.” (See e.g. BP Exploration & Oil v. United States EPA

(6" Cir. 1995) 66 F.3d 784, 792 [“The bulk of produced water is water trapped in underground
reservoirs along with oil and gas that eventually rises to the surface with the produced oil and

gas.”], and American Petroleum Institute v. Environmental Protection Agency (5th Cir. 1981) 661

F.2d 340, 343 [“The third, and inevitable by-product of oil drilling, is "produced water". The
underground reservoirs that contain oil also contain fossil seawater water that has been in the
ground during the time of oil formation. This unsavory mineral water rises to the surface in large
quantities with the oil during production. The mixture of oil and water is then processed and
separated. The oil goes into a pipeline for further processing, but the water remains, an unwanted

commodity. Onshore facilities customarily reinject this produced water underground.”])

2 See fn. 1.
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Because “produced water” is defined by source, and not by its composition, even water that
has been cleaned or treated, as with Chevron’s reverse osmosis facility or Eagle’s water softening
facility, or which is converted into steam, remains “produced water” and LU-1.22’s ban prohibits
the use of any facility or equipment in support of either impounding or re-injecting it

As stated elsewhere, “produced water” forms approximately 95% of the fluid extracted from
oil wells located in the San Ardo and Lynch Canyon oil fields. (Monroe Dec. at § 31; Sasaki Dec. at
9 34.) The amounts produced are in the hundreds of thousands of barrels each day. (Monroe Dec. at
926 ; Tubbs Dec. at § 38; Sasaki Dec. at § 38.) It is no more physically possible for an operator to
produce oil without also producing water than it is for a dairy farmer to produce milk without also
producing cow manure. (Sasaki Dec. at § 33.) A complete ban on producing either byproduct
requires that the activity generating it cease.

Because LLU-1.22 bans the management of produced water, it effectively bans all production
of fluid from any oil well located within Monterey County and its implementation will inevitably
cause an unconstitutional taking of the property rights held by mineral owners, lessees and
operators. On its face, therefore, Measure Z constitutes an unconstitutional taking of property

without compensation which must be stricken immediately. (Pennsylvania Coal Co. v. Mahon,

supra, 260 U.S. at pp. 414-15 [“To make it commercially impracticable to mine certain coal has
very neatly the same effect for constitutional purposes as appropriating or destroying it.”].)
B. Measure Z’s Ban on New Wells Constitutes a Taking

Measure Z’s ban on drilling new wells will both prevent operators from maintaining their
current operations and level of production, and will preclude the operators of partly developed oil
field, as well as the operators of fully developed oil fields that have residual oil between existing
wells from extracting all of the minerals they have an exclusive right to produce.

It is a fundamental fact of oil operations that fluid production from individual wells declines
as the production of fluid depletes the available oil surrounding that well. (Sasaki Dec at ] Without
the ability to drill new oil wells an oil field’s production of oil will decline and both the production
and the expenses of handling produced water and of maintaining the existing oil wells will rise until

producing the oil field becomes uneconomic. (Sasaki Dec. at § 14.) The only way to maintain the
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level of production needed to capture all of the recoverable oil in the reservoir is to continue
developing the reservoir by drilling new oil wells. (Sasaki Dec. at § 12.)

It is a further fundamental fact of oil operations that an oil well only drains a limited area
surrounding the well itself, and that as the oil and water are produced, areas of the underground
formation beyond the reach of existing oil wells become more productive. In Eagle’s case, the
development of Lynch Canyon is at an early stage. The steam flood process has just started to take
effect, and the steam front has begun to make it necessary to expand the producing operations to
other locations that were not previously viable.

Additionally, in heavy crude oil formations such as those present in Monterey County, it is
necessary to continue adding steam injection wells. (Sasaki Dec. at § 24.) Due to the relative
immobility of the oil, heavy oil projects require the use of enhanced oil recovery techniques, such as
steam flooding to extract the oil trapped in formation. (Sasaki Dec. at ] 23 — 27.) The injection of
steam heats the heavy oil thereby lowering its viscosity and enabling it to flow, along with the
formation water to producer wells that can then pump it out along with the produced water. (Sasaki
Dec. at § 24.) As such, oilfield operations in Monterey County are entirely dependent on enhanced
oil recovery. (Sasaki Dec. at 23 —27.)

Unless new oil wells can be drilled, both to produce and to continue expanding the steam
flood project, much of the recoverable oil in place will be unrecoverable. Measure Z’s drilling
prohibition will prevent operators from maintaining their current operations, which will stop all
economic production of oil as existing oil wells decline, steam flooding becomes less effective, and
eventually production becomes non-economic.

C. Measure Z’s Amortization Period Does Not Mitigate Petitioners’ Loss

In both an apparent recognition that the ban on surface uses in support of handling produced
water will cause a regulatory taking, and an effort to avoid payment of just compensation for that
taking, Measure Z includes an “amortization period” that allows the injection of produced water to
continue for a limited period, extendable following a hearing process to no more than 15 years.

A\
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As explained in considefable detail in the briefs filed by both Aera and Chevron, in which

Eagle concurs and joins, the concept of “amortization,” which is generally applied in cases such as

those where billboard displays have been banned, (See. e.g. Tahoe Reg'l Planning Agency v. King,
(1991) 233 Cal.App. 3d 1365, 1393) in which the billboard owner has no right to extract part of the
land itself. (cf. Dabney-Johnston Oil Corp. v. Walden, supra, 4 Cal.2d at p. 649.) The “amortization”

concept can have no application in the context of an oil and gas operation.
Unlike a billboard sitting on land typically leased for a period of time, and which is hired for
advertising under contracts measured in time, the economic value of an exclusive right to extract all

of the oil and gas from a parcel of land is considered a determinable fee (Dabney v. Edwards (1935)

5 Cal.2d 1, 11) whose duration is not measured in time, but rather by volume and revenue. The term
of a typical oil and gas lease continued so long as oil and gas continue to be produced “in paying

quantities.” (See Montana-Fresno Oil Co. v. Powell (1963) 219 Cal.App.2d 653, 660.) (Monroe Dec.

at J 8 and Exhibit 3.) In other words, the length of an oil and gas leases depends on volume, price
and expenses, not time.

A token allowance of a small measure of time to continue producing is simply not equivalent
currency to replace rights in the nature of a determinable fee that exist independent of time.

Unless the petitioners are penﬁitted to extract 100% of the volume of oil and gas that they, or
their successors in interest are capable of recovering from the lands they either own or lease to the
limit of the “in paying quantities” restriction on their interest, no matter how long that might take,
Measure Z’s enactment constitutes a taking for which just compensation must be paid.

VII
CONCLUSION

For the foregoing reasons and those expressed by the other petitioners and plaintiffs, Eagle
Petroleum, LLC respectfully asks the Court to declare Measure Z to be wholly preempted by federal
and state, and therefore void, or in the alternative that on its face, Measure Z effects a per se taking
of the property rights of mineral owners, lessees, royalty holders and operators in Monterey County,

without just compensation, in violation of the United States and California Constitutions.
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Dated: August 11, 2017

CLIFFORD & BROWN

A Professional Corporation

Donald C.'Oldakr, oeys for
plaintiff and petitioner Eagle Petroleum,
LLC
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