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I. INTRODUCTION 

By this action, Petitioner and Plaintiff Aera Energy LLC ("Aera"), seeks to protect 

property rights in its oil and gas resources at the San Ardo Field from the voter initiative known 

as Monterey County Measure Z. If implemented, Measure Z will bring a swift and early end to 

the production of the substantial existing oil reserves within Monterey County, including the San 

Ardo Field, resulting in the waste of those resources in direct contradiction to the strong policy of 

the State of California encouraging the greatest ultimate economic recovery of underground 

hydrocarbons. 

Under the guise of local land use regulation of above-ground activities, Measure Z 

impermissibly purports to prohibit otherwise lawful below-ground oil and gas extraction 

activities that for decades have been extensively regulated and permitted by the State of 

California and the United States. That Measure Z was passed by countywide voter initiative does 

not elevate it above the extensive web of state and federal regulations superior to Measure Z that 

blanket and preempt the field of oil and gas development and production. 

Measure Z also will deprive Aera and others of their rights to continue to produce oil from 

the San Ardo Oil Field; an unconstitutional regulatory taking of a broad range of property without 

compensation of any kind. Measure Z is not exempted from the express limitations on 

governmental power in the U.S. and California Constitutions prohibiting the taking of private 

property without just compensation simply because Measure Z's taking of property was ratified 

by the voters of Monterey County. Beyond that, neither the unenforceable severability provision 

of Measure Z, nor its improper amortization provision, save Measure Z from its inherent flaws. 

Finally, Aera joins certain positions of other Petitioners in these six consolidated actions 

that Measure Z is invalid or unenforceable on the grounds that Measure Z violates the single 

subject rule for voter initiatives, that it is fatally inconsistent with Monterey County's General 

Plan, and that it violates the due process rights of Aera and the other Petitioners. 

For these reasons, Aera respectfully requests that this Court (1) issue an order declaring 

that Measure Z is preempted and that Measure Z effects a per se taking of and/or damages Aera's 

property without just compensation; (2) issue a Writ of Mandate or other appropriate writ; and (3) 
1 
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issue a permanent injunction to prevent Monterey County from implementing Measure Z. 

II. FACTUAL BACKGROUND 

A. The History Of Oil And Gas Production At The San Ardo Field. 

The San Ardo Field is an active oil field in the southern portion of Monterey County, 

about six miles south of San Ardo, California (the "San Ardo Field" or the "Field").1 

(Declaration of Ron Sasaki In Support Of Aera's Phase 1 Opening Brief ["Sasaki Decl."] *j 5.) 

After over ten years of exploration, including the drilling of approximately 125 exploratory wells 

in the Salinas Valley, the San Ardo Oil Field was discovered in 1947. (Declaration of Charles G. 

Kemp In Support Of Aera's Phase 1 Opening Brief ["Kemp Decl."], Ex. A at 22, 37-38.) The 

initial discovery was the Lombard! Sands reservoir, with the discovery of the deeper Aurignac 

Sands reservoir in the following year. (Petitioners' Joint Request for Judicial Notice ("JRJN"), 

Ex. 79 [Aquifer Exemption App.] at 6.) 

In 1957, the subsurface reinjection of produced water into the Lombard! aquifer 

commenced. (Sasaki Decl. 43.) Produced water reinjection wells were initially drilled in the 

northern portion of the Main Area of the San Ardo Oil Field, and in 1982 moved to the North 

Area of the field. (Id.) From 1983 to 2008, 392 million barrels (MMBBL) of produced water 

were safely reinjected underground in the North Area of the San Ardo Oil Field. (Id. 144.) All 

injection wells have been subject to state and federal approval. (Id. ^ 45; JRJN, Ex. 79 at 7.) 

Today, based on current production, the San Ardo Field is the eighth most productive oil 

field in California, producing approximately 22 thousand barrels of oil per day. (Kemp Decl., Ex. 

A at 22; Sasaki Decl. ^ 7.) There are currently four producers of oil and gas resources at the San 

Ardo Field, including Aera. (Kemp Decl., Ex. A at 23; Sasaki Decl. 8.) Based upon reservoir 

analysis, the San Ardo Field had an estimated two billion or more barrels of original oil in place. 

(Kemp Decl., Ex. A at 22; Sasaki Decl. 9.) As of 2017, cumulative historical production from 

the San Ardo Field has totaled approximately 550 million barrels of oil. (Kemp Deck, Ex. A at 3, 

1 For purposes of this Action, the area of the "San Ardo Field" means the area within the administrative boundaries 
of the San Ardo Field as designated by the State of California Department of Conservation's Division of Oil, Gas, 
and Geothermal Resources ("DOGGR"). 

2 
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22; Sasaki Decl. f 10.) Future production is expected to add hundreds of millions of additional 

barrels of oil over the next hundred years. (Kemp Decl., Ex. A at 3; Sasaki Decl. K 11.) 

B. Overview Of The Location And Geology Of The San Ardo Field; Oil 
Production. 

The San Ardo Field measures approximately six miles in length and two and one half 

miles in width, an area of approximately 4,200 surface acres. (Kemp Decl., Ex. A at 26; Sasaki 

Decl. Tf 5.) The Field has two primary oil producing reservoirs: the Lombard! Sands Formation 

and the Aurignac Sands Formation. (Sasaki Decl. f 15.) The Lombard! Sands and Aurignac 

Sands formations are found beginning at approximately 1,800 and 2,200 feet below ground, 

respectively. (M; JRJN, Ex. 79 at 3-4.) The formations are comprised of loose sand, much like 

what you would find in a child's sandbox. (Kemp Decl., Ex. A at 26.) Beneath the deeper 

Aurignac Sands Formation is an impermeable granite basement layer. The Lombardi and 

Aurignac Sands are more than 1,600 feet deeper than the deepest known freshwater within the 

area of the Field.2 (JRJN, Ex. 79 at ES-2; Sasaki Decl. 18.) The Lombardi and Aurignac Sands 

are geologically isolated from the fresh water aquifers above by multiple, thick, laterally 

continuous, significant confining layers. Id. The contour of the upper limits of the sand 

formations is like an upside-down bowl, called an anticline, beneath which oil is trapped. (Kemp 

Decl., Ex. A at 26; Sasaki Decl. Tf 17.) 

The Lombardi Sands and Aurignac Sands naturally contain a mixture of saline water and 

crude oil—about 95% of which is currently water. (Kemp Decl., Ex. A at 38, 52.) The water in 

the formations is not suitable now, and is not reasonably expected to serve in the future, as a 

source of drinking water because of poor water quality, salinity, depth, and lack of groundwater 

recharge that renders the aquifers unusable and unsustainable for beneficial uses such as 

agricultural, industrial, and municipal water supply. (JRJN, Ex. 79 at ES-2; Sasaki Decl. ^ 20.) 

Additionally, as the Lombardi Sands and Aurignac Sands are hydrocarbon producing formations, 

they contain trace amounts of hydrocarbons in the non-productive portions of the reservoirs, 

2 Water supply wells in the area draw from approximately 200 to 550 foot depth. (JRJN, Ex. 79 [Aquifer Exemption 
App., Figure 2].) 

3 
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caused by hydrocarbons naturally migrating into and through these sands over millions of years. 

(JRJN, Ex. 79 at ES-2; Sasaki Decl. H 21.) 

The crude oil within the Field is "heavy," meaning that it has the approximate thickness of 

roofing tar. (Kemp Decl., Ex. A at 29-30; Sasaki Decl. H1! 22-23; JRJN, Ex. 79 at ES-2.) The 

crude oil cannot flow through the subsurface, to the production wells, and up to the surface, 

unless its viscosity is lowered. (Id.) To lower the oil's viscosity, steam is injected into the oil 

reservoir to heat the heavy oil. (Kemp Decl., Ex. A at 32-37; Sasaki Decl. ^ 22-23; JRJN, Ex. 79 

at ES-2.) As steam is injected underground, it creates a "steam chest," which functions like an 

expanding bubble that allows the steam to increase its contact with the heavy oil below. (Kemp 

Deck, Ex. A at 32-37; Sasaki Decl. f 24.) While this oil recovery technique, called "steam 

flooding," enables the movement of the crude oil to the well, it unavoidably also raises to the 

surface water ("produced water") in far greater quantities than crude oil. (Kemp Deck, Ex. A at 

36-37; Sasaki Decl. ^ 28.) Currently, to bring a single barrel of oil to the surface, producers must 

also raise fourteen to nineteen barrels of water. (Kemp Deck, Ex. A at 47-48; Sasaki Decl. ^ 35.) 

This has resulted in over 300,000 barrels of produced water being brought to the surface each day 

since 2009. (Kemp Deck, Ex. A at 48; JRJN, Ex. 79 at 6.) 

At the surface, the producers thoroughly remove the crude oil and solids from the water. 

(Sasaki Deck ^ 39.) Despite this cleaning, the produced water remains salty, and is not suitable 

for drinking by people or animals, nor is it suitable for irrigation, without very expensive 

additional treatment. (Id.) The remaining produced water, thus, is returned to the subsurface, 

either as steam or water. (Id. 40.) Heavy oil reservoirs, such as those at San Ardo Field, require 

both steam and/or waterflooding to aid oil production, and water disposal injection as conditions 

of operation. (JRJN, Ex. 79 at 6.) 

Significant quantities of produced water are further treated and heated, then returned to 

the subsurface as steam to maintain the steam chest and to continue production. (Kemp Deck, 

Ex. A at 49; JRJN, Ex. 79 at ES-2.) Of the over 300,000 barrels of water produced by Operators 

in the San Ardo Field each day in 2015, roughly 145,263 barrels of water per day (44%) were 

reused to aid oil recovery by way of steam flood, waterflood, and cyclic steam in the San Ardo 
4 
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Field. (Sasaki Decl. 36-38; JRJN, Ex. 79 at 6.) For all operators, the water used for oil 

recovery, primarily steam injection, is supplied from treated oil field produced water. (Id.) 

Excess produced water not used to aid oil recovery is either treated through a reverse osmosis 

plant for shallow groundwater recharge or disposed into deep underground injection wells. 

(Kemp Decl., Ex. A at 49; Sasaki Decl. f 40; JRJN, Ex. 79 at 6.) 

There is no way to remove oil from the San Ardo Field without also bringing large 

volumes of water to the surface. (Kemp Decl., Ex. A at 49; Sasaki Decl. f 28.) The only 

sustainable, economic method to dispose of the produced water is reinjection. If the operators at 

San Ardo Field are not able to reinject produced water, it will be necessary to shut down oil 

production in San Ardo Field entirely. (Kemp Decl., Ex. A at 49; Sasaki Decl. 47.) 

C. Oil Producers Have Explored, Developed, and Produced Oil at the San Ardo 
Field Since 1949, In Reliance on Governmental Approvals, and in Compliance 
With Comprehensive Regulations. 

In 1949, Monterey County issued a Use Permit to The Texas Company, which became 

Texaco, broadly authorizing the holder to "drill for and/or remove oil, gas, or other hydrocarbon 

substances." (JRJN, Ex. 7.) Chevron acquired its interest in the San Ardo Oil Field, and 

succeeded in interest to all of the rights, duties, and obligations of the 1949 Use Permit, when it 

merged with Texaco in 2001. 

Aera and its predecessors have responsibly operated their oil and gas exploration, 

development, and production business at the San Ardo Field since the 1950s. (Kemp Decl, Ex. A 

at 22.) Aera's oil and gas interests in the San Ardo Field stem from (a) five oil and gas leases 

entered into by and between various property owners in Monterey County and Aera's 

predecessors in interest, Mobil Oil and Jergins Oil Company; and (b) a 1980 Conditional Use 

Permit granted to Mobil Oil by Monterey County. (Declaration of William Anderson In Support 

Of Aera's Phase 1 Opening Brief ["Anderson Decl."] 5.)3 The 1980 Monterey County Use 

Permit broadly authorized the "drilling and exploring for oil and gas" throughout the San Ardo 

Field. (JRJN, Ex. 74; Anderson Decl. K 16, Ex. G.) 

3 Aera reserves the right to submit additional documentary evidence regarding its interests in the five oil and gas 
leases and Conditional Use Permit, if necessary. 
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The San Ardo Field was unitized in August 1965, pursuant to California's Public 

Resources Code. (Anderson Decl. ^ 17, Ex. H.) The recorded Unitization Agreement ensures 

that all surface property owners within the San Ardo Field receive fair and reasonable 

compensation. The arid, rural area in which San Ardo Field is located is zoned heavy industrial. 

D. Aera is Regulated By, and Complies With. A Broad Array of California and 
Federal Laws and Regulations. 

1. California Regulation Of Oil And Gas Exploration And Production. 

a. The State Of California Comprehensively Regulates Hydraulic 
Fracturing Through SB 4. 

California Senate Bill 4 ("SB 4"), signed by Governor Brown on September 20, 2013, 

provided for the development of a comprehensive regulatory framework for well stimulation 

treatments in California, including hydraulic fracturing. SB 4 required DOGGR, in consultation 

with the Department of Toxic Substances Control, the State Air Resources Board, the State Water 

Resources Control Board (the "Water Board" and "Regional Boards"), the Department of 

Resources Recycling and Recovery, and any local air districts and regional water quality control 

boards, to develop and adopt rules and regulations to address all aspects of well stimulation 

treatments. Pub. Res. Code § 3160(b)-(c). In addition, SB 4 required the State Water Board to 

develop groundwater monitoring criteria by July 1, 2015. Water Code § 10783(c). DOGGR has 

complied with SB 4's mandate, enacting robust regulations to control well stimulation treatments, 

to ensure that the public is informed about well stimulation treatments, and to establish standards 

for the safe and effective use of well stimulation treatments in California. (Cal. Code Regs., tit. 

14, §§ 1761, 1780-179). 
b. DOGGR Exhaustively Regulates Oil And Gas Operations In 

California. 

In addition to regulating well stimulation treatments, California has also adopted detailed 

statutes and regulations to exhaustively address other aspects of oil and gas exploration and 

extraction, including, inter alia, the operation, bonding, repair, spacing, and abandonment of 

wells. See Pub. Res. Code §§ 3100-3865. And though California law meticulously regulates how 

oil and gas is produced, as discussed in further detail below, it also explicitly authorizes operators 

such as Aera to use reasonable and prudent methods "for the purpose of increasing the ultimate 
6 

318941257.9 

AERA PHASE I OPENING BRIEF 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
'S & 

recovery of underground hydrocarbons," including steam injection. Pub. Res. Code § 3106(b). 

2. The State and Federal Governments Regulate Wastewater 
Impoundment And Injection Through EPA and State And Regional 
Water Boards. 

Through the Safe Drinking Water Act ("SDWA"), EPA created a comprehensive 

nationwide program to regulate water impoundment, allowing each state—based upon federal 

requirements—to regulate reinjection wells, with EPA approval. 42 U.S.C. §§ 300g, 

300h. Pursuant to the SDWA, in 1983 EPA granted California "primacy" to develop and execute 

the State's underground injection control program for reinjection wells (the "UIC Program"), 

which is administered by DOGGR in coordination with the Water Board. Together, DOGGR, the 

Water Board, and EPA oversee applications for aquifer exemptions to permit injection 

activities. Pub. Res. Code § 3131, 40 C.F.R. § 144.7. Once an application is accepted, DOGGR 

holds exclusive permitting authority, and pursuant to that authority, DOGGR has propounded 

exhaustive regulations to monitor and control all facets of produced water reinjection in 

California. See Cal. Code Regs., tit. 14, §§ 1724.6-1724.10. 

E. The Unavoidable Effect of Measure Z Is The End Of All Oil And Gas 
Production in Monterey County. 

Measure Z, a county wide initiative passed on November 8, 2016, was promoted by its 

proponents as an "anti-fracking" initiative to address concerns about hydraulic fracturing in 

Monterey County. In reality, Measure Z will end oil and gas production in the County. 

1. Hydraulic Fracturing Ban. 

The heart and soul of Measure Z is its prohibition of "[t]he development, construction, 

installation, or use of any facility, appurtenance, or above-ground equipment, whether temporary 

or permanent, mobile or fixed, accessory or principal, in support of well stimulation treatments," 

including hydraulic fracturing, also referred to as fracking. (Phase 1 Administrative Record 

["AR"] 127.) This key purpose of Measure Z is evidenced not only by its title, "Protect Our 

Water: Ban Fracking and Limit Risky Oil Operations Initiative," but also through the campaign 

materials and advertisements propounded by the Measure's proponents prior to the November 

2016 election. (See Petitioner and Plaintiff California Resources' Corporation's Opening Brief in 
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Support of Phase 1 Claims ["CRC Brief] at 19-21.) This is further evidenced by the very first 

sentence of the Measure, which states that Measure Z's purpose is to be achieved by "prohibiting 

the use of any land within the County's unincorporated area for.. .hydraulic fracturing treatments 

(also known as 'fracking')." (AR 121.) Of course, there is no hydraulic fracturing in Monterey 

County. Likewise, San Ardo oil producers do not intend to use hydraulic fracturing at the San 

Ardo Field in the future. 

In reality, if implemented, Measure Z will do much more than simply ban fracking - it 

will end all oil and gas production in the County by (1) prohibiting the drilling of any new oil 

wells; and (2) ending (within five to fifteen years) the long-established, legally sanctioned 

practice of impounding and reinjecting produced water. 

2. Prohibition of New Wells. 

In addition to the outright hydraulic fracturing ban, Measure Z immediately bars the 

drilling of any new oil wells "for the purpose of exploring for, recovering, or aiding in the 

recovery of, oil and gas." (AR 129.) Thus, the Measure restricts any future production of oil and 

gas at the San Ardo Field to existing wells. 

3. Phase Out of Water Reinjection and Impoundment. 

Finally, Measure Z further prohibits "land uses" in support of wastewater injection and 

impoundment. (AR 128-129.) Specifically, Measure Z bars "[t]he development, construction, 

installation, or use of any facility, appurtenance, or above-ground equipment, whether temporary 

or permanent, mobile or fixed, accessory or principal, in support of oil and gas wastewater 

injection or oil and gas wastewater impoundment." (Id.) 

The Measure contains a number of broad, vague definitions. Measure Z defines "oil and 

gas wastewater" as "wastewater brought to the surface in connection with oil or natural gas 

production, including flowback fluid and produced water." (AR 128-129.) And it defines "oil 

and gas wastewater injection" to mean "the injection of oil and gas wastewater into a well for 

underground storage or disposal." (Id.) Finally, Measure Z defines "oil and gas wastewater 

impoundment" as "the storage or disposal of oil and gas wastewater in depressions or basins in 

the ground, whether manmade or natural, lined or unlined, including percolation ponds and 
8 
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evaporation ponds." {Id.) 

Under the Measure's purported "reasonable amortization period," all wastewater injection 

and impoundment is to be "phased-out" over a period of five years. (Id. ) This period may be 

extended—not to exceed a total of fifteen (15) years—on a case-by-case basis upon showing (1) 

of a vested right to continue wastewater impoundment and/or injection; and (2) that the five-year 

amortization period is unreasonable. {Id.) Tellingly, the requirements of, and process to make, 

such a showing have not yet been determined, 

in. LEGAL ARGUMENT 

A. Measure Z is Preempted By California and Federal Law. 

1. Legal Standard for Preemption. 

Under California law, "[a] county or city may make and enforce within its limits all local, 

police, sanitary, and other ordinances and regulations not in conflict with general laws." Cal. 

Const, art. XI, § 7. However, "[i]f otherwise valid local legislation conflicts with state law, it is 

preempted by such law and is void." Sherwin-Williams Co. v. City of Los Angeles, 4 Cal. 4th 

893, 897 (1993) (citing Candid Enterprises, Inc. v. Grossmont Union High School Dist., 39 Cal. 

3d 878, 885 (1985)). Local legislation conflicts with state law where it "duplicates, contradicts, 

or enters an area fully occupied by general law, either expressly or by legislative implication." Id. 

Local legislation is "duplicative" when it is coextensive of state law. Id. And local law is 

contradictory where it obstructs or harms state law. Id. at 898. Finally, local legislation enters an 

area that is "fully occupied" by state law when the legislature expressly or impliedly manifested 

intent to occupy the area. Id.; see also Candid Enterprises, Inc., 39 Cal. 3d at 885. 

Implied preemption exists where, inter alia, the subject matter of the local legislation has 

been (1) "so fully and completely covered by general law as to clearly indicate that it has become 

exclusively a matter of state concern;" or (2) "partially covered by general law couched in such 

terms as to indicate clearly that a paramount state concern will not tolerate further or additional 

local action." Sherman, 4. Cal. 4th at 898; see also Morehart v. County of Santa Barbara, 7 Cal. 

4th 725 (1994); N. Cal. Psychiatric Soc'y v. City of Berkeley, 178 Cal. App. 3d 90, 106-07 (1986) 

("if the subject matter is one of general or statewide concern, the Legislature has paramount 
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authority; and if the Legislature has enacted general legislation covering that matter, in whole or 

in part, there must be a presumption that the matter has been preempted"); City of Santa Clara v. 

Von Raesfeld, 3 Cal. 3d 239, 246 (1970) (where a subject is regional in scope or statewide in 

character, it is not a local or municipal affair). 

A matter is of statewide concern where "the demand for uniformity throughout the state 

outweighs the needs of local governments to handle problems peculiar to their communities." N. 

Cal. Psychiatric, 178 Cal. App. 3d at 106-07 (citing Robins v. Los Angeles Cty., 248 Cal. App. 2d 

1, 9 (1966)). Such demand for uniformity may reign, for example, where (1) the state legislature 

has enacted a comprehensive scheme of statewide regulations; (2) local legislators are neither 

more aware of nor better able to regulate the problem; (3) the subject matter is not geographically, 

economically, or ecologically distinct to the local area; and (4) local needs have been recognized 

and comprehensively dealt with by the state regulations. See id. Still, "[cjertain areas of human 

behavior command statewide uniformity, especially the regulation of statewide commercial 

activities." Id. (internal citations omitted). Crucially, the legislature's intent to occupy a given 

field "is not to be measured alone by the language used but by the whole purpose and scope of the 

legislative scheme." Tolman v. Underhill, 39 Cal. 2d 708, 712 (1952) (internal citations 

omitted).4 

Lastly, that local legislation is couched in language of land use regulation does not avoid 

preemption. In its most recent preemption case, the California Supreme Court considered 

whether federal regulation of nationwide rail services, through the Interstate Commerce 

Commission Termination Act of 1995 (ICCTA), preempted the application of the California 

Environmental Quality Act (CEQA) to a state-owned rail line. Friends of Eel River v. N. Coast 

4 The standard for federal preemption is similar to the standard for preemption under California law. Under the 
Supremacy Clause, U.S. Const., Art. VI, cl. 2, "federal law can preempt and displace state [or local] law through: (1) 
express preemption; (2) field preemption (sometimes referred to as complete preemption); and (3) conflict 
preemption." Ting v. AT&T, 319 F.3d 1126, 1135 (9th Cir. 2003). A field is preempted "where the scheme of 
federal regulation is so pervasive as to make reasonable the inference that Congress left no room for the states [or 
their localities] to supplement it." Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). Conflict preemption 
exists where there is an "actual conflict" between state and federal law. Id. That is, either where compliance with 
both local and federal law is "a physical impossibility," Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 
142-43 (1963), or where local law "stands as an obstacle to the accomplishment and execution of the full purposes 
and objectives of Congress." Mines v. Davidowitz, 312 U.S. 52, 67 (1941); see also, Ting, 319 F.3d at 1136. 
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R.R. Authority, Cal. , No. S222472, 2017 WL 3185220 (Cal. July 27, 2017). Among its 

holdings, the Court determined that CEQA would be categorically preempted if applied to a 

privately-owned rail line because it invades a "peculiarly federal" field and undermines the very 

purpose of the ICCTA.5 This holding establishes that inferior local environmental regulations— 

like Measure Z—that deny a privately owned company the "ability to conduct some part of its 

operations or to proceed with activities" authorized by a superior governmental body are subject 

to preemption. See also L.I.F.E. Committee v. City ofLodi, 213 Cal. App. 3d 1139, 1146-1147 

(1989) (looking beyond pretext of local land use regulation to hold regulation preempted). 

2. Regulation of the Operations, Methods, and Procedures of Oil and Gas 
Production is Preempted by State Law. 

Consistent with its strong interest in oil and gas resources and its intent to maximize the 

"wise development of oil and gas resources," see Pub. Res. Code § 3106(d), California has 

adopted numerous statutes and regulations that comprehensively regulate virtually all aspects of 

oil and gas operations, including in particular all downhole activities. The state has vested 

complete authority in DOGGR to "supervise the drilling, operations, maintenance, and 

abandonment of wells so as to permit owners or operators of wells to utilize all methods and 

practices known to the oil industry for the purpose of increasing the ultimate recovery of 

underground hydrocarbons and which, in the opinion of the supervisor, are suitable for this 

purpose in each proposed case." Pub. Res. Code § 3106(b). Further expressing the explicit 

policy of the state, section 3106(b) provides: 

To further the elimination of waste by increasing the recovery of 
underground hydrocarbons, it is hereby declared as a policy of this 
state that the grant in an oil and gas lease or contract to a lessee 
or operator of the right or power, in substance, to explore for and 
remove all hydrocarbons from any lands in the state ... is deemed 
to allow the lessee or contractor ... to do what a prudent operator 
using reasonable diligence would do . . . including, but not limited 
to, the injection of air, gas, water, or other fluids into the productive 
strata, the application of pressure heat or other means for the 
reduction of viscosity of the hydrocarbons, the supplying of 
additional motive force, or the creating of enlarged or new channels 

5 While not relevant here, the Court ultimately found that the ICCTA does not preempt application of CEQA's 
permitting and preclearance regulations to a state-owned business—despite those regulations conditioning service on 
compliance with state environmental standards—because those regulations constitute "self-governing." Id. 
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for the underground movement of hydrocarbons into production 
wells, when these methods or processes employed have been 
approved by the supervisor. 

Id. (emphasis added). 

The specific statutory provisions regulating oil and gas operations are contained within, 

inter alia. Division 3 of the Public Resources Code, encompassing sections 3100 through 3865. 

These statutes address all aspects of oil and gas exploration and extraction in detail, including 

notice of intent to drill and abandon (§§ 3203, 3229); bonding (§§ 3204-3207); abandonment (§ 

3208); recordkeeping (§§ 3210-3216); blowout prevention (§ 3219); use of well casing to prevent 

water pollution (§ 3220); protection of water supplies (§§ 3222, 3228); repairs (§ 3225); 

regulation of production facilities (§ 3270); waste of gas (§§ 3300-3314); subsidence (§ 3315­

3347); spacing of wells (§§ 3600-3609); unit operations (§§ 3635-3690); and regulation of oil 

sumps (§§ 3780-3787). 

By and through this all-encompassing statutory and regulatory scheme, the California 

legislature has manifested its intent to fully occupy the field of oil and gas operations, methods, 

and procedures to the exclusion of local legislation—including Measure Z. Specifically, the 

state's preemptory intent is evidenced by the enactment of SB 4 and its implementing regulations, 

the Water Boards' and DOGGR's UIC authority as delegated by EPA, and the creation and 

empowerment of DOGGR. 

Indeed, the California Attorney General has recognized the preemptive effect of state oil 

and gas laws for more than 40 years: 

Where there is state regulation of oil, gas and geothermal resources 
well drilling and production activities for the purpose of conserving 
and protecting those resources, such state regulation has preempted 
certain phases of such activity. Particularly, where the state 
regulation approves of or specifies plans of operation, methods, 
materials, procedures, or equipment to be used by the well operator 
or where activities are to be carried out under the direction of the 
Supervisor, there is no room for local regulation. 

59 Ops. Cal. Atty. Gen. 461, 462 (1976) (emphasis added). The Attorney General opinion went 

on to caveat that not every aspect of local control relating to oil and gas operations had been 

preempted at the time, and that certain local regulations could be tolerated (at that time) where 
12 
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they (1) did not intrude on an area fully regulated by the state; and (2) were not inconsistent with 

the state's regulations. Id. But the Attorney General concluded: "Where the statutory scheme or 

Supervisor specifies a particular method, material or procedure by a general rule or regulation or 

gives approval to a plan of action with respect to a particular well or field or approves a 

transaction at a specified well or field, it is difficult to see how there can be any room for local 

regulation." Id. at 478; see also Suter v. City of Lafayette, 57 Cal. App. 4th 1109, 1125 (1997) 

(where state "expressly permits operation under a certain set of standards, it implies that the 

specified standards are exclusive"). As set forth more fully below, each of the three prongs of 

Measure Z purports to regulate the particular methods, materials, and procedures employed by 

Monterey County operations and, as such, Measure Z is preempted by state and federal law. 

a. Measure Z's Anti-Hydraulic Fracturing Provision is Preempted 
by SB 4 and its Implementing Regulations. 

Measure Z—sold to the Monterey County public as an "anti-fracking" bill—prohibits the 

use of "well stimulation treatments" in unincorporated areas of the County.6 The Measure is 

framed as a "land use" regulation, prohibiting "[t]he development, construction, installation, or 

use of any facility, appurtenance, or above-ground equipment, whether temporary or permanent, 

mobile or fixed, accessory or principal, in support of well stimulation treatments..." (AR 127.) 

In other words, under the pretext of local "land use" regulation, the County seeks to dictate the 

type of oil and gas extraction techniques operators can and cannot use in the County. The 

County's attempt to eliminate the use of hydraulic fracturing and other well stimulation 

techniques both contradicts state law and purports to enter an area of statewide concern fully 

occupied by state law. 

In 2013, the California legislature approved SB 4 (codified at Public Resources Code 

section 3150 et seq. and Water Code section 10783), resulting in DOGGR's development of a 

6 Well stimulation treatments are defined in Measure Z as "any treatment of a well designed to enhance oil and gas 
production or recovery by increasing the permeability of the formation. Well stimulation treatments include, but are 
not limited to, hydraulic fracturing treatments and acid well stimulation treatments. Well stimulation treatments do 
not include steam flooding, water flooding, or cyclic steaming and do not include routine well cleanout work, routine 
well maintenance, routine removal of formation damage due to drilling, bottom hole pressure surveys, or routine 
activities that do not affect the integrity of the well or the formation." (See AR 127.) 
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comprehensive regulatory structure that occupies the field and fully regulates the use of well 

stimulation treatments, such as hydraulic fracturing, in the state. SB 4 established "a 

comprehensive regulatory program for oil and gas well stimulation treatments" for California. 

(Cal. Senate R. Comm., Office of Senate Floor Analysis of SB 4, p. 2 (Sept. 12, 2013).) Measure 

Z's complete prohibition of well stimulation treatments directly conflicts with the regulatory 

system resulting from SB 4. Given that the state fully regulates well stimulation treatments, 

Measure Z's attempt to ban such activity is preempted. 

Through enactment of SB 4, California mandated that DOGGR develop and implement a 

comprehensive regulatory scheme for well stimulation treatments. Pub. Res. Code § 3160. SB 

4's implementing statutes also required DOGGR keep detailed records of well-stimulation 

activity and prepare "a comprehensive report on well stimulation treatments in the exploration 

and production of oil and gas resources in California," including data regarding the disposal of 

produced water. Pub. Res. Code §§ 3213, 3215. 

As part of the process for implementing regulations pursuant to SB 4, in July 2015, 

DOGGR issued its Final Environmental Impact Report entitled Analysis of Oil and Gas Well 

Stimulation Treatments in California (the "Final EIR"), which was certified by the State Oil and 

Gas Supervisor. That comprehensive report—spanning three volumes and over 3,600 pages 

analyzing reams of data on the safety of well stimulation treatments—expressly considered and 

refused to adopt a total hydraulic fracturing ban in the State of California. (JRJN, Ex. 26 at ES-

23.) Instead, DOGGR concluded that a hydraulic fracturing ban was not an "environmentally 

superior alternative" because it would require California to import oil and gas at a level that 

would significantly increase greenhouse gas emissions. (Id.) 

Based on the findings set forth in the Final EIR, DOGGR issued regulations that 

comprehensively address well stimulation treatments in the state of California. The implementing 

regulations ensure that well stimulation treatments are fully vetted, permitted, and will operate in 

a safe and effective manner prior to the commencement of any such treatments. In that vein, 

DOGGR established a rigorous permitting system with which operators are required to comply 
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prior to conducting well stimulation treatments.7 The specific regulations are located at Cal. 

Code Regs. tit. 14, §§ 1751-1789 and include, inter alia, 

• A permit application process for well stimulation treatments, including the 
requirement that operators identify all wells and anticipated water sources for 
production operations. (§ 1783.1) 

• A requirement that operators hire an independent third party to identify and provide 
notification to all surface property owners and tenants within a specified radius of the 
well stimulation treatments prior to commencing activities. (§ 1783.2) 

• Notified surface property owners are entitled to request water quality testing on any 
existing water well or surface water located on the parcel that is suitable for drinking 
or irrigation purposes prior to the commencement of well stimulation. (§ 1783.3) 

• As part of the application process, operators are required to conduct a well stimulation 
treatment area analysis to ensure geologic and hydrogeologic isolation of the oil and 
gas formation (i.e., to ensure that no migration occurs) during the well stimulation 
treatment process. (§ 1784) 

• Operators are also required to conduct pressure testing and cement evaluations prior to 
commencing operations to ensure well integrity. (§§ 1784.1, 1784.2) 

• Operators must comply with specific monitoring requirements during and after the use 
of well stimulation treatments. (§§ 1785, 1787) 

• Operators must monitor for seismic activity in the vicinity of hydraulic fracturing 
operations. (§ 1785.1) 

• The storage and handling of well stimulation treatment fluids and wastes is 
specifically dictated. (§ 1786) 

• Following cessation of the well stimulation treatments, operators must disclose to the 
public a set of specifically identified information. (§ 1788) 

• Operators also must prepare post-well stimulation treatment reports after cessation of 
activities. (§ 1789) 

Through this comprehensive statutory and regulatory structure, the state of California has 

expressed its profound interest in the uniform treatment of hydraulic fracturing and well 

stimulation activities in the state. And by banning those activities, the County purports to 

regulate a subsurface activity that is subject to a pervasive, all-encompassing statewide statutory 

and regulatory scheme. Therefore, the hydraulic fracturing ban, which lies at the heart of 

7 DOGGR administrative regulations are considered in determining the preemptive scope and effect of state oil and 
gas regulations. See, e.g., 59 Ops. Cal. Atty. Gen. 461, 470 (1976) ("Thus the Supervisor may by administrative 
regulation make specific certain general statutory provisions; such regulations should also be considered in 
determining the extent to which local regulation of oil, gas and geothermal resources has been preempted or is in 
conflict with state law.") 
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Measure Z, is preempted by state law and void on its face.8 See Fiscal v. City & County of San 

Francisco, 158 Cal. App. 4th 895, 915 (2008) (ban on activity otherwise permitted by state law 

preempted because it "swallows the state regulations whole"). 

b. Measure Z's Wastewater Impoundment and Injection 
Regulations are Preempted by State and Federal Law, Through 
the Water Boards and DOGGR Operating Pursuant to EPA 
Delegation. 

Next, Measure Z purports to eliminate impoundment and reinjection of produced water: 

"The development, construction, installation, or use of any facility, appurtenance, or above-

ground equipment, whether temporary or permanent, mobile or fixed, accessory or principal, in 

support of oil and gas wastewater injection or oil and gas wastewater impoundment is prohibited 

on all lands within the County's unincorporated area." (See AR 118-145.)9 The County's direct 

prohibition on the impoundment or reinjection of produced water, thinly veiled in the guise of 

"land use" regulation, infringes upon and conflicts with the Water Boards' exclusive authority, as 

delegated by EPA, to regulate the underground injection of produced water and is inconsistent 

with clear, express federal law. 42 U.S.C. §§ 300h(b)(2), 300h-l(c)(l) (UIC program cannot 

prohibit "the underground injection of wastewater or other fluids which are brought to the surface 

in connection with oil or natural gas production . . . unless such requirements are essential to 

assure that underground sources of drinking water will not be endangered by such injection"). 

Measure Z directly conflicts with the sophisticated regulatory scheme established for 

produced water reinjection wells in California. The existing process fully occupies the field by 

8 Courts nationwide have invalidated similar hydraulic fracturing bans on both state and federal preemption grounds, 
including in Ohio, see State ex rel. Morrison v. Beck Energy Corp., 143 Ohio St. 3d 271 (2015) (holding that Ohio 
law allowing for state-licensed oil and gas production pieeinpled the city's enfoicement of local zoning regulations, 
which would have prevented any drilling absent full compliance with local ordinances); West Virginia, see EQT 
Production Co. v. Wender, 191 F. Supp. 3d 583 (S.D. W.V. 2016) (finding that a county ordinance banning various 
wastewater storage techniques - including the storage of wastewater in UIC wells - was preempted by West 
Virginia's Oil and Gas Act and Water Pollution Control Act as well as the federal SDWA); and Colorado, see City of 
Longmont v. Colorado Oil and Gas Assoc., 369 P.3d 573 (Colo. Sup. Ct. 2016) and City of Fort Collins v. Colorado 
Oil, 369 P.3d 586 (Colo. Sup. Ct. 2016) (both holding that the cities' hydraulic fracturing bans materially impeded 
and operationally conflicted with application of the Colorado Oil and Gas Conservation Act, and were therefore 
preempted by state law). 

9 "Oil and gas wastewater" is defined as "wastewater brought to the surface in connection with oil or natural gas 
production, including flowback fluid and produced water." (See AR 118-145.) In other words, "oil and gas 
wastewater" refers to all water that is brought to the surface during oil production activities. 
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providing significant protections to ensure that injection activities protect natural resources, 

including significant public comment periods, review by multiple state agencies, EPA review, and 

further permitting requirements to ensure health and safety. 

The SDWA created a comprehensive national program for the regulation of produced 

water reinjection wells. See 42 U.S.C. §§ 300g, 300h. The SDWA allows each state to seek 

approval to administer its own program for the regulation of reinjection wells based on the federal 

requirements set forth in the SDWA. 42 U.S.C. §§ 300h(a), 300h-l(b). In 1983, EPA granted the 

State of California "primacy" to establish and administer the State's UIC program for Class II 

injection wells pursuant to the SDWA. 40 C.F.R. § 147.250; Pub. Res. Code § 3130(e). Class II 

injection wells involve the reinjection of fluids which are brought to the surface in connection 

with oil and gas production operations. 40 C.F.R. § 144.6. 

DOGGR, in close coordination with the Water Board, administers California's Class II 

injection wells under EPA's grant of primary enforcement authority to the state. California's UIC 

program requires that DOGGR consult with the Water Board to evaluate various scientific and 

technical data concerning whether an aquifer satisfies state and federal criteria regarding whether 

injection operations may be considered exempt from the SDWA pursuant to 40 C.F.R. 

146.4. Pub. Res. Code § 3131. DOGGR and the Water Board's review includes significant 

consideration of public comment. Pub. Res. Code § 3131(b). After DOGGR and the Water 

Board review exemption applications and consider public comment, the agencies submit the 

exemption proposal to EPA for its review. Pub. Res. Code § 3131(c). EPA holds ultimate 

authority to approve a proposed aquifer exemption application. 40 C.F.R. § 144.7(b)(2). 

After EPA approves an exemption application, DOGGR holds full permitting authority 

before injection activities can commence. This includes the requirement that operators obtain 

individual well permits from DOGGR to drill injection wells. Cal. Code Regs., tit. 14, §§ 

1724.6-1724.10. Operators must provide DOGGR "with any data that, in [DOGGR's] 

judgment.. .are pertinent and necessary for the proper evaluation of the proposed [injection 

project]." Cal. Code Regs., tit. 14, §§ 1724.6. 

Under the SDWA and the California UIC program, reinjection of produced water is highly 
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regulated but, regardless of whether the program is run by California or EPA, the program 

explicitly cannot prohibit "the underground injection of wastewater or other fluids which are 

brought to the surface in connection with oil or natural gas production." 42 U.S.C. §§ 300h(b)(2), 

300h-l(c)(l). Yet that is just what Measure Z purports to do, and as such Measure Z is 

preempted, and therefore void. See EQT Production Co., 191 F. Supp. 3d at 600-601 (local ban 

on produced water reinjection preempted by SDWA and West Virginia UIC program); Bath 

Petroleum Storage, Inc. v. Sovas, 309 F. Supp. 2d 357, 366-368 (N.D. N.Y. 2004) (SDWA 

"reinforce[s] that Congress intended that states retain authority respecting underground injection 

so long as it does not impinge on the UIC program administered by the EPA") (emphasis 

added); Mattoon v. City of Pittsfield, 980 F.2d 1, 4-5 (1st Cir. 1992) (SDWA preempted federal 

common law public nuisance claim). 

c. Measure Z's "New Well" Prohibition is Preempted By 
California Law. 

The third prong of Measure Z is its prohibition on the drilling of new wells. Measure Z 

provides: "The drilling of new oil and gas wells is prohibited on all lands within the County's 

unincorporated area. This Policy LU-1.23 does not affect oil and gas wells drilled prior to the 

Effective Date and which have not been abandoned." (AR 129.) This portion of Measure Z is 

not a prohibition on all wells in the County, nor does it purport to be a land use measure 

regulating where wells can and cannot be located within the County. Instead, Measure Z's 

prohibition on new wells purports to control the operations, methods, and procedures of Monterey 

County operators by restricting the drilling of new wells. Indeed, prior to the passage of Measure 

Z, PMC's lawyers argued that the "new well" prohibition did not constitute a regulatory taking 

because operators could "re-work" older wells—essentially conceding that Measure Z dictates the 

operations, methods, and procedures of operators in Monterey County {i.e., that operators must 

re-work older wells rather than siting and drilling new wells). (JRJN, Ex. 37 at COUNTY 5779­

5780.) 

Measure Z's new well prohibition is inconsistent with the expressed policy of the state of 

California. The legislature has expressly authorized DOGGR to "supervise the drilling, 
18 
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operation, maintenance, and abandonment of wells and the operation, maintenance, and removal 

or abandonment of tanks and facilities attendant to oil and gas production.. .so as to prevent, as 

far as possible, damage to life, health, property, and natural resources..." Pub. Res. Code § 

3106(a). California law requires that DOGGR "supervise the drilling, operations, maintenance, 

and abandonment of wells so as to permit owners or operators of wells to utilize all methods and 

practices known to the oil industry for the purpose of increasing the ultimate recovery of 

underground hydrocarbons and which, in the opinion of the supervisor, are suitable for this 

purpose in each proposed case." Pub. Res. Code § 3106(b). 

In addition, state law repeatedly expresses the legislature's intention to encourage safe and 

effective oil and gas production: "[t]o further the elimination of waste by increasing the recovery 

of underground hydrocarbons, it is hereby declared as a policy of this state that the grant in an oil 

and gas lease.. .to explore for and remove all hydrocarbons from any lands in the state ... is 

deemed to allow the lessee ... to do what a prudent operator using reasonable diligence would do 

.. . ." Pub. Res. Code § 3106(b). The legislature's expression of primacy in the field of oil and 

gas exploration and development is clear: 

It is hereby found and determined that the people of the State of 
California have a direct and primary interest in the development of 
geothermal resources, and that the State of California, through the 
authority vested in the State Oil and Gas Supervisor, should 
exercise its power and jurisdiction to require that wells for the 
discovery and production of geothermal resources be drilled, 
operated, maintained and abandoned in such manner as to safeguard 
life, health, property, and the public welfare, and to encourage 
maximum economic recovery. 

Pub. Res. Code § 3700. 

Measure Z's ban on new wells also impermissibly tramples on DOGGR's authority to 

occupy this field and to encourage the recovery of geothermal resources. "The State Oil and Gas 

Supervisor shall so supervise the drilling, operation, maintenance and abandonment of geothermal 

resources wells as to encourage the greatest ultimate economic recovery of geothermal 

resources, to prevent damage to life, health, property, and natural resources, and to prevent 

damage to, and waste from, the underground geothermal deposits, and to prevent damage to 

underground and surface waters suitable for irrigation or domestic purposes by reason of the 
19 
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drilling, operation, maintenance, and abandonment of geothermal resources wells." Pub. Res. 

Code § 3714. California law expressly governs the establishment of new wells and operations for 

existing wells. State-wide oil and gas statutes and regulations broadly administer the drilling and 

operation of new and existing wells in California. See e.g., Pub. Res. Code §§ 3700 - 3776; Cal. 

Code Regs. tit. 14, §§ 1900 - 1982 (2017). For example, prior to commencing any work to drill a 

new well, operators must file a notice of intent to commence drilling with DOGGR for the 

agency's approval; DOGGR may also request additional information from the operator. Pub. 

Res. Code § 3203(a). 

DOGGR is tasked with the authority necessary for it to prevent damage to life, health, 

property, and natural resources. This includes numerous detailed statues and regulations 

governing the entire lifecycle of oil production: 

• Regulations governing the abandonment of wells. Pub. Res. Code §§ 3746-47. 
• Operators are required to "keep.. .a careful and accurate log, core record, and history 

of the drilling of [their] well[s]." Pub. Res. Code § 3730. These records must be filed 
with DOGGR. Pub. Res. Code § 3735. 

• Prevention of blowouts during operations: "Any person engaged in operating any 
wells wherein high pressures are known to exist, and any person drilling for 
geothermal resources in any district where the pressures are unknown shall equip the 
well with casings of sufficient strength, and with such other safety devices as may be 
necessary, in accordance with methods approved by the supervisor, and shall use 
every reasonable effort and endeavor effectually to prevent blowouts, explosions, and 
fires." Pub. Res. Code § 3739. 

• Requirement for watertight and adequate casing; shutting out detrimental substances: 
"The owner or operator of any well on lands producing or reasonably presumed to 
contain geothermal resources shall properly case it with watertight and adequate 
casing, in accordance with methods approved by the supervisor or the district deputy. 
The owner or operator shall also use every reasonable effort and endeavor to prevent 
damage to life, health, property, and natural resources, to shut out detrimental 
substances from strata containing water suitable for irrigation or domestic purposes 
and from surface water suitable for such purposes, and to prevent the infiltration of 
detrimental substances into such strata and into such surface water." Pub. Res. Code § 
3740. ' 

• DOGGR can request further testing or remedial work on wells: "The supervisor shall 
require such tests or remedial work as in his judgment are necessary to prevent 
damage to life, health, property, and natural resources, to protect geothermal resources 
deposits from damage, or to prevent the infiltration of detrimental substances into 
underground or surface water suitable for irrigation or domestic purposes, to the best 
interests of the neighboring property owners and the public." Pub. Res. Code § 3741. 

• There are also various financial requirements. For example, consider the requirement 
that operators file with DOGGR individual indemnity bonds of $25,000 "for each well 
drilled, redrilled, deepened, maintained, or abandoned." Pub. Res. Code § 
3725. There are also annual well fees, Pub. Res. Code § 3724.5, and permitting fees, 
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Pub. Res. Code § 3724. 

The effect of Measure Z's prohibition of all new wells is to dictate to County operators 

both that no new wells can be drilled, and how existing, non-abandoned wells are used— 

regardless of whether such restrictions are consistent with DOGGR authority or state policies 

encouraging the wise and effective use of oil and gas resources. Thus, Measure Z would control 

the operations, methods, and procedures of oil and gas operations in Monterey County and 

intrude on a matter fully occupied by and in a manner inconsistent with state law. Measure Z's 

prohibition on new wells is, therefore, preempted and void. 

3. Measure Z Is Not Severable. 

Measure Z was promoted to the public as a single, unified ballot measure. (See CRC 

Brief at 18-28.) Stated conversely, Measure Z was not promoted as three separate regulatory 

prongs that voters were considering on their own merits. Because Measure Z presents a unified, 

non-divisible ordinance, should the Court find any one of the three prongs preempted (hydraulic 

fracturing, wastewater injection, or new wells), the entire ordinance must fail. See Ex parte 

Blaney, 30 Cal. 2d 643, 655 (1947) ("if the statute is not severable, then the void part taints the 

remainder and the whole becomes a nullity"). 

This is so notwithstanding the fact that Measure Z contains a purported severability 

provision. The severability provision simply cannot save the Measure because there is no 

evidence that the individual prongs of Measure Z would have been adopted by County voters had 

they been presented independently. See Calfarm Ins. Co. v. Deukmejian, 48 Cal. 3d 805, 821 

(1989) (a measure is severable only if "it can be said with confidence that the electorate's 

attention was sufficiently focused upon the parts to be severed so that it would have separately 

considered and adopted them in absence of the invalid portions"); see also Gerken v. Fair 

Political Practices Comm 'n, 6 Cal.4th 707, 714-715 (1993). A non-preempted portion of 

Measure Z (if any) could only be saved where it is "complete in itself and would have been 

adopted by the legislative body had the latter foreseen the partial invalidity of the statute or 

constitutes a completely operative expression of the legislative intent and is not so connected with 

the rest of the statute as to be inseparable." Calfarm Ins. Co., 48 Cal. 3d at 821. To be severable, 
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the remainder of Measure Z must be grammatically, functionally, and volitionally separable from 

the preempted provisions. See id. The dispositive inquiry is whether the remainder is volitionally 

separable. See id. 

Here, it cannot be said—with confidence or otherwise—that any one prong of Measure Z 

would have passed on its own. Indeed, it cannot even be said that the public realized it was 

voting on an ordinance that had three separate regulatory prongs. Therefore, Measure Z is not 

severable. 

B. Measure Z Constitutes A Facial Taking Of Aera's Property. For Which Just 
Compensation Is Required. 

1. A Regulation Effects A Facial Taking Where It Deprives All 
Economically Beneficial Use of Property. 

The Takings Clause of the U.S. Constitution, and its California counterpart, guarantee that 

private property shall not be taken without just compensation. U.S. Const, amend. V; Cal. Const, 

art I, § 19. This constitutional protection covers not only physical takings of property, but also 

regulatory takings. See Palazzolo v. Rhode Island, 533 U.S. 606, 617 (2001) ("there will be 

instances when government actions do not encroach upon or occupy property yet still affect and 

limit its use to such an extent that a taking occurs.") 

"[W]hile property may be regulated to a certain extent, if regulation goes too far it will be 

recognized as a taking." Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1014 (1992) (citing 

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922)). The United States Supreme Court 

has definitively established that a land use regulation "goes too far"—amounting to a facial taking 

of property—where it "denies an owner economically viable use of his land." Id., 505 U.S. at 

1016 (citing Agins v. City ofTiburon, 447 U.S. 255, 260 (1980)). This occurs where a regulation, 

by implementation alone, leaves the property owner without "substantial economic use" of the 

affected property. See Maritrans Inc. v. U.S., 342 F.3d 1344, 1351-1352 (2003). A facial taking 

analysis does not require a fact-based probe as set forth in Penn Central Transportation Co. v. 

New York City, 438 U.S. 104 (1978). Rather, the dispositive inquiry is "whether the mere 

10 Aera reserves the right to assert any and all as-applied takings challenges, if necessary, following Phase I and in 
accordance with the Court's scheduling orders. 
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enactment of the [regulation] constitutes a taking." Agins, 447 U.S. at 295 (abrogated on other 

grounds); see also Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 

302,318 (2002). 

Thus, whether a taking has occurred hinges first on the existence of a property right, and 

second, on the regulation's effect on that property right. See Lucas, 505 U.S. at 1014; see also 

Lingle v. Chevron, 544 U.S. 528, 538 (2005). Furthermore, facial challenges to regulations are 

ripe the moment the challenged regulation or ordinance is adopted. Suitum v. Tahoe Reg 7 

Planning Agency, 520 U.S. 725, 736 (1997) (citing Keystone Bituminous Coal Assn. v. 

DeBenedictis, 480 U.S. 470, 495 (1987)); Richardson v. City & County of Honolulu, 124 F.3d 

1150, 1165 (9th Cir. 1997). 

2. The Mere Enactment of Measure Z Strips Aera Of All Economically 
Beneficial Use Of Its Property Interests In The San Ardo Field. 

Because "[t]he right to remove oil and gas from the ground is a property right," Maples v. 

Kern Cty. Assessment Appeals Bd, 103 Cal. App. 4th 172, 186 (2002), the holder of such interest 

is entitled to the same constitutional protections against takings as any other property owner. See 

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415-416 (1922) (recognizing a landowner's right 

to extract oil from a property); see also Model v. Virginia Surface Min. and Reclamation Ass 'n, 

Inc., 452 U.S. 264, 296-297 (1981). 

In Model, the Supreme Court declined to find that the Surface Mining Act amounted to a 

facial taking where the Act did not prevent beneficial use of coal-bearing lands and did not 

categorically prohibit surface coal mining. Model, 452 U.S. at 296-297. The Court reasoned that 

the Act only regulated the conditions under which surface mining operations could be conducted, 

and did not regulate alternative uses to which the land could be put. Id. 

This action, and Measure Z, stand in stark contrast to the Surface Mining Act addressed in 

Model. Aera's Petition concerns property rights in oil and gas leases, which derive their value 

solely from the right to extract and produce oil and gas resources.11 (Anderson Dec!., Exs. A-G.) 

11 In the seminal case, Mahon, the U.S. Supreme Court recognized that "[f]or practical purposes, the right to coal 
consists in the right to mine it," and as such, to prohibit mining coal had "the same effect for constitutional purposes 
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In contrast to the landowners of Model, Aera does not have the right to use the San Ardo Field for 

any purpose other than the development and extraction of oil and gas. (Id.) And further, unlike 

the Surface Mining Act, Measure Z amounts to a categorical prohibition of all oil and gas 

operations in the County. As such, Measure Z fully deprives Aera of its property rights. 

a. Measure Z's Prohibition of New Wells Eliminates AH 
Economically Beneficial Use of The San Ardo Field. 

First, Measure Z's prohibition of new wells deprives all oil and gas producers of the 

economically beneficial use of their property interest in the San Ardo Field by preventing those 

producers from drilling any new wells from which to extract oil and gas resources. 

The County's prohibition of new wells limits Producers to extracting oil and gas only 

from those wells that currently exist and are in use. Given the nature and lifecycle of oil wells in 

heavy oil fields such as San Ardo, the yield from existing wells exponentially decreases without 

the drilling of new wills—and in particular here, new steam injection wells—until the entire field 

is quickly and inevitably rendered economically unviable and oil and gas production is wound 

down. (Kemp Decl., Ex. A at 2-3, 52-55.) 

This prohibition would immediately impact the production, operations, and economics of 

the San Ardo Field. (Id. at 52-55) To maintain production rates, operators at the San Ardo Field 

must regularly add new production wells and steam injection wells. (Id.; Sasaki Decl. TJ12) To 

that end, in recent development activities, more than 40 new wells are completed, and another 50 

wells plugged and abandoned, in the San Ardo Field each year. (Kemp Decl., Ex. A at 2, 52; 

Sasaki Decl. If 13.) Once drilling is stopped, oil production would immediately begin to decline 

at a significant rate—between 17% to 25% per year. (Kemp Decl., Ex. A at 2-3, 53; Sasaki Decl. 

Tf 14.) At present, it is estimated that San Ardo Field may have approximately 850 million barrels 

of economically recoverable oil and gas reserves remaining, which would be produced at current 

rates over a period of more than one hundred years. (Kemp Decl., Ex. A at 3.) Without the 

as appropriating or destroying it." See Mahon, 260 U.S. at 414. Oil is no different. It derives its value from the 
ability of rights holders to extract it from the ground, and to earn a profit from it. And, where, as here, a local 
ordinance renders the extraction of oil commercially impracticable, it deprives the rights holder of the only 
economically beneficial use of its property interest. 
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ability to drill new wells those remaining reserves simply cannot be produced, and the Field's life 

will be brought to a swift and premature end—far before even a fraction of recoverable reserves 

can be produced. (Id, Ex. A at 53-55.) On this basis alone, Measure Z constitutes an 

unconstitutional facial taking of Aera's property right to extract oil at the San Ardo Field without 

just compensation. 

b. Measure Z's Prohibition On Water Impoundment and 
Injection Will Halt All Oil and Gas Production at the San Ardo 
Field. 

Second. Measure Z's prohibition on water impoundment and injection will halt all oil and 

gas production at the San Ardo Field. The prohibition of water injection and impoundment will 

render it impossible for oil producers to extract the heavy crude oil from the subsurface aquifers. 

Measure Z categorically prohibits the "development, construction, or use of any facility, 

appurtenance, or above-ground equipment, whether temporary or permanent, mobile or fixed, 

accessory or principal, in support of oil and gas wastewater injection or oil and gas wastewater 

impoundment." (AR 128-129.) However, as discussed above, given the geological composition 

of the San Ardo Field and the prevalence of heavy oil, steam flooding is the only viable method 

of extraction. 

Alternative methods for recovering heavy oil—including fire flooding, hot water 

injection, and electrical heating—are simply untenable. (Kemp Decl., Ex. A at 31-32.) For 

example, fire flooding is both costly and unpredictable. It not only causes frequent pipe and 

equipment failure, requiring costly maintenance, but underground flames produced through fire 

flooding are virtually impossible to control. (Id.) Electrical heating is similarly uneconomic and 

inefficient as it does not allow operators to target the reservoir specifically—instead, the electrical 

current often takes the "path of least resistance" heating the rock above and below the reservoir, 

instead of the oil. (Id.) And hot water injection fails to heat the reservoir rock enough to reduce 

the heavy oil's viscosity. (Id.) 

Still, even if these alternative methods were viable (they are not), it is impossible to 

selectively produce oil without producing associated water. ( I d ,  Ex. A at 9, 49; Sasaki Decl. f 

28.) At the start of an oil field's life, when the oil accumulation may be free of mobile water, a 
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well may produce 100% oil for a brief period of time. (Kemp Decl., Ex. A at 47; Sasaki Decl. f 

29.) Eventually, however, water from underneath the reservoir rises to the production wells. 

From this point forward, production is both oil and water, with the percentage of water increasing 

and the percentage of oil decreasing over time. (Kemp Decl., Ex. A at 41; Sasaki Decl. ^ 30.) As 

steam continues to displace oil, oil production decreases to the point that the operating expenses 

associated with maintaining the well exceed oil revenues and an Operator must close ("shut-in") 

the well. (Kemp Decl., Ex. A at 36-37; Sasaki Decl. "[f 31.) This is especially true of heavy oil 

reservoirs (like those present in the San Ardo Field), in which water—including condensed 

steam—preferentially flows to production wells due to its low viscosity as compared to the high 

viscosity of heavy oil. (Kemp Decl., Ex. A at 47-49; Sasaki Decl. 32.) There is no 

commercially available technology to selectively block the flow of water to the production wells. 

(Sasaki Decl. ^ 33.) Indeed, the physical forces driving oil are the same as those driving water. 

(Kemp Decl., Ex. A at 49.) 

Under current conditions, the production of fluids at San Ardo is about 95% water (i.e. 

"oil and gas wastewater" as defined by Measure Z) and 5% oil. (Kemp Decl, Ex. A at 38, 52; 

Sasaki Decl. Tf 34.) For each barrel of oil recovered and sold from the San Ardo Field, fourteen to 

nineteen barrels of water are produced. (Kemp Decl., Ex. A at 48; Sasaki Decl. ^ 35.) That water 

must then be (1) filtered, softened and reused for steam-generation; (2) treated by reverse osmosis 

for release to ground water; or (3) reinjected underground. (Kemp Decl., Ex. A at 47-49; Sasaki 

Decl. ]j 37.) Currently, approximately five-sixths of the water produced from the San Ardo Field 

is reinjected, whether as steam or into reinjections wells, while the remaining one-sixth is treated 

in a reverse osmosis plant to produce purified water that is disposed to percolation ponds. (Kemp 

Decl., Ex. A at 47-49, 51-52; Sasaki Decl. Iflf 40-41.) In each of the past nine years, water 

production from the San Ardo Field has exceeded 300,000 barrels per day. (Kemp Decl., Ex. A 

at 47-49.) If not reinjected underground, the amount of water produced at San Ardo Field since 

1979 would be enough to fill 15,000 acres with 8 feet of water. {Id.) There simply is no method 

for legally and economically disposing of the large volume of produced water other than 

reinjection of that produced water. (Id.; Sasaki Decl. ^ 42.) Indeed, if San Ardo Operators were 
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to be prohibited from reinjecting produced water, their only option would be to shut in San Ardo 

oil production entirely. (Kemp Decl., Ex. A at 47-49; Sasaki Decl. If 47.) 

Thus, by prohibiting the impoundment or injection of produced water (which is required 

for oil extraction activities at San Ardo Field) on its face, Measure Z effectively eliminates all 

extraction of oil and gas resources at the Field. In short, if the Producers cannot inject produced 

water, they cannot extract oil from San Ardo Field. If the Producers cannot extract oil, they 

cannot engage in the only economically beneficial use of their property right. 

Based on the foregoing, Measure Z's prohibition on water injection and impoundment 

constitutes a taking of all San Ardo Producers' property rights in the development and production 

of oil at the San Ardo Field. 

c. The Concept of "Amortization" Cannot Be Applied To And Is 
Invalid As To Oil Fields. 

The drafters of Measure Z chose an inapt and legally inapplicable concept to rid Monterey 

County of oil and gas production while making it sound as though the oil and gas owners were 

being made whole. They chose the word "amortization," a term ripped from accounting jargon 

and intended to restore from current earnings the amount of service capacity of a business 

consumed in each year. As related to zoning and land use, the term has been used in relation to 

constructed projects (like billboards) so that property owners could recoup their investment in 

structures the government intends be eliminated. The term has nothing to do with and cannot be 

applied to eliminating the production of natural resources. 

The idea behind amortization is to value a business that is time-limited, i.e., "the property 

dedicated to the business, save for its salvage value, is destined for the scrap-heap when the 

business ends." Federal Power Commn v. Natural Gas Pipeline Co., 315 U.S. 575, 593 (1942). 

It is a tax concept designed to value a business in such a way as "to restore the total capital 

investment at the end." Id. at 594. 

Planning and zoning entities adapted the amortization concept to explain how to eliminate 

legal non-conforming uses without compensation but without violating the Constitution. In that 

situation, municipalities seek to change the use of property by enacting zoning regulations 
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making invalid in the future uses that have been valid in the past. Simply ordering existing 

businesses to shut down would violate the prohibition against taking private property for public 

use. A key factor in determining whether the takings guarantee has been violated is the scope of 

the property owner's "distinct [sometimes reasonable] investment-backed expectations." Penn 

Central Transp. Co., 438 U.S. at 136. To ensure protection of such expectations, the amortization 

concept was applied. National Advertising Co. v. County of Monterey 1 Cal. 3d 875, 879 (1970). 

Although divorced from its tax oriented beginnings, the idea is to at least make it appear that the 

property owner is given an opportunity to recoup its investment and be made whole. 

The concept is most generally applied with respect to billboards. Billboards are 

controversial structures that occupy small amounts of ground while permitting maximal viewing 

at higher elevations. To install them is generally quick, easy, and inexpensive. To remove them 

invokes a similar process in reverse. The material of a modern billboard (generally referred to as 

steel monopole construction) is a simple pole with a flag-like sign attached. Such a structure is 

movable. 

The County seeks to apply this concept to a natural phenomenon, i.e., an oil field. The 

concept does not translate and, to that extent, renders Measure Z invalid. This is true for many 

reasons: 

First, the assets are far different. As noted, the assets involved in billboards are simple to 

acquire, erect, and dismantle. They thus require minimal up-front capital investment and little on­

going investment to maintain. The ability to recoup such investment is at the heart of the 

amortization concept. See Federal Power Commn., 315 U.S. at 593. Oil fields, by contrast, are 

complex industrial assets. The first major difference is both demonstrated and accentuated by the 

fact that the oil field and its most useful parts, far underground, must first be located. Unlike 

billboards, oil can be extracted only from the place nature deposited it. Once located, an oil field 

requires huge, up-front investments as well as continuing investments to maintain and develop the 

field and its revenue stream. See Hansen Bros. Enterprises, Inc. v. Bd. of Supervisors of Nevada 

Cry., 12 Cal. 4th 533, 559 (1996). 
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Second, an oil field presents a serious commodity price risk. Oil revenues can vary widely 

and are dependent on matters beyond the operator's control. International politics, competition 

from other oil producers, global economic risks, and other geo-political events can impact the 

productivity of an oil field. Billboards, by contrast, face no such risks. They are simply fixed 

sources of revenue. If they cease being productive, they can be simply moved elsewhere. In the 

oil field context, the uncertainties faced by the operators make the concept of amortization 

inapplicable. In order for amortization to work, the investment and the revenue must be relatively 

stable. Federal Power Commn, 315 U.S. at 594-595. 

Third, billboards and oil fields operate over different terms. Billboards are governed solely 

by the term of leasing a small footprint of land on which to erect the sign. If one stops being 

productive, it can easily be shut down and moved. The life and productivity of an oil field is 

subject to quite different forces. The utility of an oil field depends on its productivity. 

Productivity depends on technological developments, volume of oil remaining in the ground, ease 

of access, and the like. The term during which an oil field operates can be expanded or 

contracted depending on a mix of any of these factors. 

Fourth, the liabilities are different for billboard operators and oil field operators. For the 

former, there are few shut-down liabilities. The cost of abandonment is simply carrying off the 

parts of the sign installation. Shutting down an oil field is a major undertaking. The field 

contains many different equipment installations to service the oil production. Dismantling those 

facilities is both time consuming and expensive. There is no simple way to account for that cost 

in any amortization scheme. 

Fifth, there are many other individuals involved in an oil field closure. A billboard owner 

typically needs to deal only with a single landlord for each sign. Whatever their financial 

arrangement, it can be dealt with simply. Oil fields like San Ardo, have many property owners to 

deal with. Typically, one eighth of the gross revenue of a field like San Ardo is owned by royalty 

holders who have no interest in the operation of the field. Royalty owners have no interest other 

than future production. They have no investment in the field at all, and thus nothing to amortize. 

If production is shut down prematurely, royalty owners have only a taking of future revenue. 
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This is not to minimize their loss, but there is no loss other than future royalty payments. Their 

loss is large, but it is different than the oil field operator's because they have no present 

investment and no present responsibility. 

Sixth, billboards are both fungible and replaceable. Loss of a billboard, although important 

to the owner, is not a major institutional shock. An oil field, by contrast, cannot simply be 

replaced or relocated. Whether the operator can find another oil field to operate depends on 

whether there are other fields available. And, to the extent they may be available, their utility 

depends on the presence (or construction) of the appropriate infrastructure to service the oil. 

Most important, an oil field can only be relocated if there is another oil field with commercially 

producible quantities of oil available. 

In sum, the concept of amortization was designed for tax returns, not oil fields. To the 

extent it has appeared in cases involving natural resources, it has been in the context of setting 

rates for pipeline use, not for evaluating a timetable for shutting down the resource altogether. 

Although this tax concept has spilled slightly into the planning and zoning context with respect 

largely to billboards, that is the exception that shows the inapplicability of the concept elsewhere. 

In short, an oil field is not a billboard, and should not be legally treated as one. 

As described above, Measure Z's prohibition on water injection and impoundment 

constitutes a taking of all San Ardo Producers' property rights in the development and production 

of oil at the San Ardo Field. Because Measure Z's amortization feature is unenforceable, it 

cannot save Measure Z from the fact that Measure Z is a clear and unequivocal, and immediate 

taking of Aera and others' oil and gas property interests at the San Ardo Field. 

IV. CONCLUSION 

Plaintiff and Petitioner Aera Energy respectfully requests that the Court declare that 

Measure Z is preempted by superior federal and state law, and therefore Measure Z is 

void. Alternately, Aera requests that the Court declare that Measure Z effects a per se taking of a 

broad array of property rights in Monterey County, without just compensation, in violation of the 

United States and California Constitutions. 
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Dated: August 11,2017 MANATT, PHELPS & PHILLIPS, LLP 

Anarew A. Bassak 
Attorneys for Petitioner and Plaintiff 
AERA ENERGY LLC 
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